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HORACE GRAY. 


AN ENCOMIUM. 


By Francis R. Jones. 


HE end of the long and distinguished ju- 

dicial career of Mr. Justice Gray has come. 
It is too soon to estimate in its entirety the 
greatness of it, or the irreparable loss to the 
law of his withdrawal from his high office. 
For nearly forty years he has sat upon the 
bench, enriching the law with his wonderful 
learning, a great judge, a scientific jurist, a 
perfect magistrate, a noble man,—noble by 
the gifts of nature, noble by his own great ac- 
quirements. It is impossible, too, at this 
time to definitely assign him to the place 
among the great judges in our language, that 
impartial history, with an adequate apprecia- 
tion of his achievements, will award him. 
Especially is it difficult, if not impossible, for 
the present writer to speak of Mr. Justice 
Gray and of his work in measured terms. 
Yet, I am confident that no praise is too 
great, and that to one who studies his judi- 
cial work with unbiased mind, there will be 
created unhesitating and unqualified admira- 
tion. 

The greatness of his office and of his ser- 
vices, now unhappily ended, removes the 
offence of speaking of the living. 

In his opinions he always goes to the very 
heart of a legal question. He is conspicu- 
ously ingenious and powerful and unanswer- 
able in dealing with an entirely new legal 
proposition, or in settling a much vexed 
question Added to these great reasoning 





powers is a memory singularly and wonder- 
fully active and retentive. His terse and ac- 
curate expression of thought is peculiarly 
felicitous and is a perfect vehicle in which to 
convey his judgments. It has made possible 
the proud boast that in all his long judicial 
career he has never written a word that later 
he has been obliged to take back or modify. 
This fact alone shows his great care and in- 
dustry, his perfect self-criticism, his great 
knowledge of the law, his balance and great 
foresight. 

There has never been a judge whose 
opinions are less equivocable or more full of 
law and legal propositions, or drawn with a 
firmer hand and stated with greater clear- 
ness. When you have read an opinion of 
Mr. Justice Gray, you have read a complete 
and authoritative treatise upon the points of 
law involved, stated in perfect and perspicu- 
ous English. He never deals in glittering 
generalities. He never indulges in dicta. 
He never goes farther than it is necessary to 
go in the disposition of the case before him. 
He begins with a conceded and settled propo- 
sition, and leads you on irresistibly to a con- 
clusion that is the only possible logical or 
legal one, with a grasp so firm that it compels 
conviction, It satisfies your reason as the 
opinions of hardly any other judge do, In- 
deed, I can think of but few who are in the 
same class with him Lord Hardwicke, Lord 
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Stowell, Lord Mansfield, Lord Blackburn, 
Sir George Jessel, Lord Cairns and John 
Marshall have approached him, but not one 
has surpassed him. His great knowledge 
and perfect memory of cases help him to 
adorn his opinions with conclusive citations. 
He never tries to restate a proposition in his 
own language, that has been satisfactorily 
stated by a former authority. His great 
care and fairness in referring to the points 
of law favorable to the losing party in the 
cause are preéminent, and add to the weight 
of his conclusions. In a word, his decisions 
are models of what judicial opinions ought to 
be—luminous, instructive, cogent, replete 
with learning. They are survivals of an elder 
time, when the law was a science and prece- 
dents counted, when it was recognized that 
some points were settled beyond controversy, 
and if a case had to be over-ruled, it was 
done with a full statement of citations and 
reasons therefor. 

The appearance of Mr. Justice Gray upon 
the bench has always been inspiring. His 
splendid stature, his grand head, his firm 
mouth, his keen, 
great dignity, his 
ness before him, make him appear, as he is, 
the ideal judge. 


tient with waste of time, with foolish argu- 


ment, with anything that detracted from the | 


high dignity of the law. Because of his firm 
upholding of the dignity of the Court, he has 
been accused at times of insisting upon 


matters of no importance. But in truth he 


He has always been impa- | 





intelligent brown eyes, his | 
. . . | 
strict attention to the busi- | 


has never arrogated anything to himself as a | 


man, although he has always demanded much 
for the Court and the Law. 
ever been more human than he, or had a 
keener sense of humor, or a kinder heart. 
His ready aid has always been given without 


sparing to young attorneys. His secretaries, 


who worked with him, as well as for him, have 
every one conceived the greatest love and ad- | 


No man has | 


miration for both the great man and the great 
magistrate, a love and admiration that have 
only increased with the receding years of 
their service, because they are based upon 
such solid as well as intimate relations. He 
has always kept young of heart and is sin- 
gularly single-minded. His work has been 
nothing to him for himself, but it has been 
everything to him for the law. The law has 
been his passion. To it he has devoted his 
life and his talents. He has believed and 
demonstrated that it spelled justice. In 
writing an opinion he has never neglected 
the thorough investigation of any point of 
law, however far afield that investigation 
might lead him, or however arduous it might 
be. And he has always given to each opinion 
as much thought, and work, and time, and en- 
thusiasm, as if it were the first one he had 
ever written, or as if his reputation would 
depend upon that alone. His accuracy is 
unerring. No pressure could hurry him in 
his work. He has believed that it is wiser 
and more conducive to the correct adminis- 
tration of justice for the parties in a cause to 
wait for its decision, until that decision can 
be properly and satisfactorily announced, 
than to hurriedly throw together an opinion. 
He has always conscientiously attended to 
the duties of his circuit while he has been a 
member of the Supreme Court of the United 
States. He has sat upon the bench of the 
Circuit Court and the Circuit Court of Ap- 
peals, and written opinions in cases heard in 
those tribunals, with persistence and regular- 
ity and with the same patient care and ardor 
that he devoted to his work upon the Supreme 
Consider for a moment what this has 
meant. From October to June he has been 
engrossed by his steady and taxing work in 
Washington. At the time of year when 
most men need and seek recreation, volun- 
tarily he has taken upon himself additional 
For all his life he has worked all 


Court. 


duties. 
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the day and all the evening, without haste, 
but with a calm perseverance that was untir- 
ing, and by reason of which he has reached 
the ultimate foundations of law governing 
each question that he has considered, and 
achieved those learned and luminous opinions, 
which are depositories as well as expositions 
of the law. 

His life has been the studious, secluded 
life of a scholar, immersed in and satisfied 
by his great subject. Yet his long and 
great career has brought him a profound 
knowledge of men and of affairs. Although 
his life has been spent in rendering deci- 
sions, no man ever had less pride of opinion. 
When pleased with his work as embodied in 
a decision of the Court, he has been glad, 
not because it redounded to his own credit, 
but to the credit of the law. 


dence. He has felt that praise and merit 
were due not to him but to the science whose 
oracle he was. 

The breadth of his interest-and learning 
in law is commensurate with the law itself. 
His opinions show that he is as much inter- 
ested in a case involving the dry and techni- 
cal reasons for a marshal’s or clerk’s fees, 
as in one of constitutional law. They also 
show that his knowledge of the law of prop- 
erty and trusts is only equalled by his learn- 
ing in admirality law and equity pleading. 
And I venture to believe that he has shown 
himself the most perfect living master of 


the vexed problems involved in conflict of 


laws. Besides these, he has written opin- 
ions that are landmarks in the law, on courts- 
martial, ultra vires, and the law merchant. 
His decisions prove him deeply read in the 


Year Books and conversant with many cases | 
| conversant with the facts: 


in some of the most rare and authoritative 
ecclesiastical reports. 
upon the Bench has increased and broadened 





| never forsaken him. 
| lect is amazing. 


His large experience | 
| chusetts, March 
the learning of his earlier years, when he | 








and the late Judge Lowell used to read the 
English Reports together. He has always 
kept conversant with current decisions, sys- ° 
tematically reading the English and more 
authoritative American reports. With all 
his constant and unremitting work, with all 
his eager and severe self-criticism, the en- 
thusiasm for acquisition of knowledge has 
The vigor of his intel- 
He is, asa judge should be, 
“ ]iberal-minded, great, 

Consistent, wearing all that weight 

Of learning lightly like a flower.” 

The passing of so great a jurist from the 
place upon the august tribunal which he has 
so long adorned, cannot be other than a calam- 
ity. It is impossible now to estimate all the 


| unfortunateconsequences. Mr Justice Gray’s 
In truth, he | 
has been the priest of scientific jurispru- | 


resignation is as great a misfortune for the 
law, for the administration of justice and for 
the nation as was the death of Mr. Chief 
Justice Marshall. Indeed, I conceive that 
the two great magistrates are much alike. I 
believe that Mr. Justice Gray has as great 
and comprehensive a mind as Marshall had ; 
that he has the same high conception of the 
judicial faculty and function. To these he 
adds a far deeper and wider knowledge of 
the law. What Mr. Chief Justice Marshall 
was able to do by sheer force of intellect, 
Mr. Justice Gray has been able, not only to 
do, but to embellish with profound learning. 

This is no time or place to enter upon 
any biography. It is simply an attempt to 
express an appreciation of the great work 
that he has done. All that will be at- 
tempted here is a bare statement of dates, 
and a meager list of a few of his most im- 
portant opinions. The following epitome 
has been written by one who is peculiarly 


Horace Gray was born at Boston, Massa- 
24, 1828; graduated at 
Harvard University in 1845; admitted to 
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the Boston bar in 1851; Reporter of Deci- 
sions of the Supreme Judicial Court of 
Massachusetts from 1854 to 1861 ; appointed 
in 1864 an Associate Justice, and in 1873 


Chief Justice of that court, and in 1881 an | 


Associate Justice of the Supreme Court of 
the United States. 

Some of the more interesting opinions 
drawn up by him while in the Massachusetts 
court are in Briggs v. Light Boats, 11 
Allen, 157, on the exemption of the United 
States from suit; Jackson v. Phillips, 14 
Allen, 539, on the law of charities; Boston 
v. Richardson, 13 Allen, 146, and 105 Mass. 
351, On ancient grants, and on boundaries ; 
Kershaw v. Kelsey, 100 Mass. 561, on the 
effect of war upon private rights; Haskell 
v. New Bedford, 108 Mass. 208, on sewers; 


turing Co., 113 U. S. 9; on wills and ad- 
ministration, and on parties in equity, in 
MacArthur v. Scott, 113 U. S. 340; on in- 
famous crimes, in Ex parte Wilson, 114 
U.S. 417,and Mackin v. United States, 117 
U. S. 348; on contracts of shipment, in 


| Norrington v. Wright, 115 U.S. 188, and 


_Filley v. Pope, 115 U. S. 213; on the 





powers of courts-martial, in Smith v. Whit- 
ney, 116 U. S. 167; on the exemption of 


| property of the United States from taxation 


by a State, in Van Brocklin v. Tennessee, 
117 U. S. 151; on common carriers, in 
Phoenix Ins. Co. v. Erie Transportation Co., 
117 U. S. 312, and in Liverpool & Great 
Western Steam Co. v. Phoenix Ins. Co., 129 
U. S. 397; on the civil law in Louisiana, 


| in Viterbo v. Friedlander, 120 U. S. 707; 


Stone v. Charlestown, 114 Mass. 214, on | 


annexation of towns; Russ v. Alpaugh, 118 
Mass. 369, on collateral warranty; Hill v. 
Boston, 122 Mass. 344, on liability of 
municipal corporations to private action; 
Foster v. Foster, 129 Mass. 559, on consti- 
tutionality of confirmatory statutes; Davis 
v. Old Colony Railroad, 131 Mass. 258, on 
contracts wltra vires; Commonwealth v. 
Lane, 113 Mass. 458, Milliken v. Pratt, 125 
Mass. 374, Ross v. Ross, 129 Mass. 243, 
and Sewell v. Wilmer, 132 Mass. 131, on 
conflict of laws; and the Opinion of the 
Justices on Money Bills, 126 Mass. 557. 
Among the more important judgments 
of the Supreme Court of the United States, 
delivered by him, are those on legal tender, 
in Julliard 7. Greenman, 110 U. S. 425; on 
the novelty requisite to support a patent, in 


Pennsylvania Railroad v. Locomotive Engine | 





Truck Co., 110 U. S. 490; on the status of | 
Indians, in Elk v. Wilkins, 112 U. S. 94; | 


on guardian and ward, and on conflict of 
laws, in Lamar v. Micou, 112 U. S. 452, 


and 114 U. S. 218; onthe constitutionality | 
of mill acts, in Head v. Amoskeag Manufac- | 


on debts of towns in New England, in 
Bloomfield v. Charter Oak Bank, 121 U. S. 
121; on the restriction of equity jurisdic- 
tion to questions of property, in /z re Saw- 
yer, 124 U. S. 200; on writs of error to 
State Courts, in New Orleans Waterworks 
v. Louisiana Sugar Refining Co., 125 U. S. 
18; on the original jurisdiction of the Su- 
preme Court over suits by a State, in Wis- 
consin v. Pelican Ins. Co., 127 U. S. 265 ; 
on capital and income, in Gibbons v. Mahon, 
136 U. S. 549; and on jurisdiction over 
Guano Islands, in Jones v. United States, 
137 U.S. 202. 

He has delivered very few dissenting 
opinions, the best known of which are in 
The Arlington case, United States v. Lee, 
106 U.S. 196, and in The Original Package 
Case, Leisy v. Hardin, 135 U. S. 100. 

This list could be extended almost indefi- 
nitely, but it is enough to indicate the 
importance of his career. To attempt to 
quote selections from these opinions, or to dis- 
cuss exactly what their importance is, would 
expand this article to an unseemly length. 
Most of them are so well known to the pro- 
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fession that comment would be superfluous. 
They are a sufficient monument to the fame 
of the very greatest. A careful study of 
them, an intelligent grasp of the legal prin- 
ciples involved and set forth in them, would 
make any one a well-equipped lawyer. It 
would be a great and grateful task to classify 
all his opinions and to treat them adequately. 
But such a work would require a lifetime of 
close application. It would result in a com- 
plete treatise upon almost every branch of the 
law, and would leave the writer with a legal 
knowledge second only to that of his great 
master. I believe that this is no hyperbole, 
that it is no exaggeration. Yet I am sadly 
persuaded that his great work will never re- 
ceive the just recognition due to it from the 
profession. His reputation would have 
been paramount had his career been fifty 
years earlier. The past twenty-five years 
have been a time of transition and icono- 
clasm. Precedents have counted for little, 
and therefore scientific jurisprudence has 
counted for less. Elsewhere I have ven- 
tured to record a protest against this ten- 
dency of the law,—vor clamantis in 
deserto,—and shall not reiterate it here. 
But the uprooting of legal foundations 





necessarily will deprive one of our greatest 
jurists of the fair fame he has justly earned. 

In many directions his life work will leave | 
little impress upon the law. His great 
learning, embodied in his opinions, by means 
of which he solved so many great legal 
questions, will help few of his successors in 
the solution of new problems, because juris- 
prudence has ceased to be a science. But 
by the lovers and students of the old sci- 
ence, I venture to believe that the name of 
Mr. Justice Gray will be placed beside those 


| of Coke and Mansfield, Hardwicke and 





Stowell, Blackburn and Jessel, Cairns and 
Marshall. He has been a great case law- 
yer, but he has also been much more. He 
has shown himself to be a bold, ingenious, 
and deep reasoner. He has: adapted old 
principles to new facts, and when occasion 
has arisen he has created principles, based 
on such sound foundations and buttressed 
by such perfect analogies and sound logic 
that they have been accepted at once by 
the profession, and hardly recognized as 
new. This is the work of a great scientific 
jurist. 


‘““When comes another such? Never, I think, 
Till the sun drop dead from the signs.”’ 





SHERLOCK HOLMES’ PLOTS AND STRATEGY. 
By J. B. MACKENZIE. 


AKING up a little while ago for diver- 

sion the collection of Conan Doyle’s 
entertaining detective stories, which, with 
his Sign of the Four, made him famous, — 
the writer could not fail to perceive how 
much his characters’ methods, meant to 
be those of a clear-sighted, well-disciplined 
worker, justify criticism; how often, from 
unstable premises, he builds faulty conclu- 
sions. New interest, by the way, is just now 





aroused in the novelist’s hero—as much 
the distinguishing product of his brain as 
Gulliver is of Swift’s, or Robinson Crusoe of 
Defoe’s—on account of his resurgence, after 
his extinction was decreed, in Zhe Hound of 
the Baskervilles. 

It is right to premise that while this con- 
ception of his theory and practice will be 
duly impressed as the discussion proceeds, 
not the least aim of this essay is to inquire 
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to what extent the various circumstances | 
| earther of crime ought, by its performance, 


brought to light in his experiences consti- 
tute legal evidence of crime. Entering on 
the treatment of Holmes’ deductive process 


exhibiting the fruit, as he himself makes | 


known, of an observance of trifles, the curi- 
ous may be interested to learn that Zadig, 
an Oriental figuring in the dawn of history, 
was the first to obtain for it secure footing 
as asystem. Many will no doubt remem- 
ber the tale of the lost dromedary, about 
which its owners, two prosperous merchants, 
sought information from the expert, un- 
known to them to be such at the time of 
making their inquiries. Able to convince 
them that if the missing quadruped had one 
blind eye, was deprived of a tooth, and bore 
on each flank different commodities— honey 
and rice — he had recently visited the neigh- 
borhood, they, to his intense surprise, cite 
him before a magistrate as admitting knowl- 
edge that would seem to implicate him in 
its larceny. He is discharged in triumph 
from the accusation on explaining that, 
although he had never seen the animal, its 
presence not long before was attested by 
the facts that grass along its track had been 
cropped from one margin only, and that 
every tuft removed showed a gap in the 
middle, besides the symptom that flies had 
gathered about the leakage from its burden 
at one side of the road, while ants lingered 
in the vicinity of that on the other. 

The self-centered authority whom these 
comments involve —who betrays, at one 
time, the depth and caution of an adept, at 
another, the haste and maladroitness of the 
tyro — is frequently observed to stray with- 
out valid excuse from the path in which his 
professional brothers, controlled by wisely 
ordained laws, feel themselves constrained 
to walk, habitually ignores landmarks which 


the regular experimenter is well satisfied to 
recognize. Now, of all work to which ability 


and resource may be pledged, that of the un- 


to gain respect, one would think, for the 
maxim, ‘‘ Too many cooks spoil the broth.” 
Our subject nevertheless too often prefers to 
lean on the contradictory assurance, “Ina 
multitude of counsellors there is safety,” a 


| doctrine which placed over against the other 


| 





evokes the moral that man should not pin 
his faith to proverbs. Among the peculiar 
shifts to which he resorts is the roping in of 
a group of idlers for the purpose of bringing 
about a make-believe street quarrel, in order 
that upon its reaching its height he may be 
violently thrown to the ground and suffer to 
all appearances grave injury —that simu- 
lated issue leading to his being humanely 
carried into the house where his crucial 
move is afterwards to be made. Would 
these confederates, it may be inquired, have 
risked their not unlikely arrest by the police 
for causing a breach of the peace, without 
insisting beforehand that they should, to 
some extent at least, be taken into the mana- 
gers confidence. And, if drawn to the scene, 
what measure of credence would the guar- 
dians of public order attach to a representa- 
tion that the whole affair was a sham? 

Following his prey on this occasion, the 
hunter, as we gather from his own intimation 
of the result, was unable to keep himself con- 
cealed behind the stalking-horse called to 
his aid. At the by no means trifling risk of 
some of them revealing the secret, he several 
times allows three or four in this way to be- 
come privy to his intentions, and share in 
their putting into effect. 

Having once mapped out the course to 
be followed — chosen the cards he will 
play — Holmes never sticks at the means 
by which his end shall be accomplished. 
When he is not pointing a loaded revolver at 
some wrongdoer’s head to reduce him to 
submission, he, without fear of an action of 
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assault and false imprisonment before his | 
eyes, turns the key of his door on another, 
the more readily to extort a confession, 
serenely flying in the face of the wholesome 
requirement that neither threat of evil nor | 
promise of favor must be exerted to achieve | 
this consequence. Nor does he scruple | 
when carrying out his design, so impatient | 
is he of control, to lay himself open to the 
charge of being an accessory after the fact 
or of being concerned in misprision of felony. 
Mark this astonishingly candid report of the 
manner in which he obtains possession of 
a stolen article, and deals with the felon: ‘It 
was a delicate part I had to play there; and 
I knew that so astute a villain would see 
that our hands were tied in the matter. I 
went and saw him. At first, of course, he 
denied everything. But when I gave him 
every particular that had occurred he tried 
to bluster, and took down a life-preserver 
from. the wall. I knew my man, however, 
and I clapped a pistol to his head before he 
could strike. Then he became a little more 
reasonable. I told him that we would give 
him a price for the stones he held—one 
thousand pounds apiece. That brought out 
the first signs of grief he had shown. ‘Why, 
dash it all,’ said he, ‘I’ve let them go at 
six hundred pounds for the three!’ I soon 
managed to get the address of the receiver 
who had them. On promising him that 
there would be no prosecution, off I set to 
him, and after much chaffering, I got our 
stones at one thousand pounds apiece.” 
The shady relations our adventurous 
zealot confesses to have established with the 
receiver are worthy of being noted. The 
conscience, moreover, of this untrammelled 
operator is not always too nice to deter him 
from encouraging his clients to accept hush- 
money, or, indeed, to save him now and 
then from pocketing a tidy reward himself 





to offset expenses for receiving the criminal 


dowry. One of the least defensible of 
Holmes’s practices, as it appears to the 
writer, is the making responsible officials 
of Scotland Yard parties to compromises, 
approval of which, if incident to real life, 
would unquestionably cost them their posi- 
tions. Imagine, for example, a superinten- 
dent of police being complaisant enough to 
overlook a systematic robbery for years of 
the public by a fraudulent beggar, and under- 
taking without demur not to prosecute. 
Some illustrations of Holmes’s theorizing 
may be adduced to make good the assertion 
that quite as liberal a proportion of sophis- 
try as logic is there embodied. He argues, 
in one case, from the circumstance of a 
stranger’s hat, which he submits to close 
inspection, not having been, as he professes 
to detect, brushed for weeks, that the part- 
ner of his bosom has ceased to love him. 
Is it the customary lot of the male to find 
his hat relieved, where needful, of accumu- 
lations of this kind by a ministering Eve, 
supposing him blest with one? Still des- 
canting upon the hat, he maintains that 
candles, and not gas, furnish the medium of 
illumination in its possessor’s dwelling, be- 
cause a number of tallow stains adhere to 
the brim; adding the suggestion that “ he 
walks upstairs at night probably with his 
hat in one hand; and a tallow candle in the 
other.” But why take his hat upstairs at 
all, or—if he were in the habit of perform- 
ing this out-of-the-way detail—why put it 
elsewhere than upon his head? Then, how 
would grease from the candle, held in one 
hand, fall on the hat, carried in the other? 
Again, surmising the identity of a criminal 
from certain traces he leaves behind, his 
left-handedness is deduced from observing 
“that the blow” (inflicted on the murdered 
man) “was struck immediately from behind,” 
and exceptional height from the compass of 
his stride in walking. To pass unchallenged 
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the reasoning as to left-handedness, is not 
the length of a man’s pace largely a matter of 
idiosyncrasy—something which is not, at 
any rate materially, dependent upon stature ? 
Do not very many tall men take compara- 
tively short steps, and a good number, of less 
inches, cover more ground witheach? Have 
we not, besides, experience to testify that the 
upper and lower halves of the human body 
are often largely disproportioned? On a 
further occasion, trying to elucidate his 
course of proceeding at the expense of his 
associate, Dr. Watson, he thus deliberates: 
“‘My dear fellow, I know you well. I know 
the military neatness which characterizes you. 
You shave every morning, and in this season 
you shave by the sunlight; but since your 
shaving is less and less complete as we get 
further back on the left side, until it be- 
comes positively slovenly as we get round 
the angle of the jaw, it is surely very clear 
that that side is less well illuminated than 
the other. I could not imagine a man of 
your habits looking at himself in an equal 
light, and being satisfied with such a result.” 
Was not the calculator, to be able to draw 
this inference, required to impart a factor 
into the equation, which may not have rep- 
resented the fact, namely, that it was his 
friend’s custom to face the north when pur- 
suing this routine, so that. the light would 
strike on the right cheek? 

A noteworthy instance of what strikes the 
writer as distinctly vulnerable argument is 


hydraulic engineer, who had come from 
London to examine a machine, the purpose 
of which his employer told him was to ex- 
tract “fuller’s earth,” is from certain appear- 
ances it presents forced to the belief that it 
is being put to a questionable use; and on 
hinting this is forthwith, by way of revenge, 
placed underneath it; the machine—which 








is, in reality, employed for towing—being 
at the same time, set in motion. <A coal-oil 
lamp is in the room, standing well under 
the press. After watching, for a few seconds, 
the terrible engine of death proceeding on its 
downward course, intent upon crushing him, 
as he meditates, “to a shapeless pulp,” he 
notices a small panel being pushed back- 
wards at one side of the room, the walls of 
which, it is important to know, are built of 
wood, though ceiling and floor are of iron. 

Immediate contact of the machine with 
the floor must be the outcome of its pro- 
gress, in the absence of any metal to be im- 
pressed. The engineer miraculously escapes 
through this opening: and having returned 
to London, takes Holmes back with him, in 
the hope of locating the coiner’s retreat, to 
which he had been previously conducted 
blindfolded. They find the house on fire, 
and this is the detective’s remark to his 
companion: “Well, at last you have had 
your revenge upon them. There can be no 
question that it was your oil-lamp which, 
when it was crushed in the press, set fire to 
the wooden walls, though no doubt they 
were too excited in the chase after you to 
observe it at the time.” Could igniting by 
any chance follow under the circumstances? 
And, even if such were possible, would not 
the flame have been too momentary to allow 
of its extension to the walls? Where, too, 
would a draught sufficient to keep it alive 


| come from? 
contained in the story entitled, Zhe Aa. | 
venture of the Engineer's Thumb. An | 


Looking at them in the mass, as it be- 
hooves a critic to do, the writer is led to 
the conviction that were the incidents on 
which they are exercised made to run the 
gauntlet of the rules of evidence, nearly all 
of Holmes’s dialectic efforts would fall short 
of actual demonstration of the point to be 
settled in each case. His present attempt 
to review some of the episodes met with in 
the career of that renowned exponent of the 
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detective’s art may be fittingly closed with 
the statement that any impression of the 
marvelous and profound in his estimates 
becomes perceptibly weakened by their 


valuer bearing in mind that it is nowise 
difficult, where there is a preconceived solu- 
tion of a tangle, to suit every development | 
to its needs. 





THE CONSTITUTION AND RELIGION. 


By SOLOMON MENDELS. 


N two short provisions of the Constitution 
| of the United States is embraced the ut- 
most security ever afforded a free people 
in matters of religion. The one declares 
that “ No religious test shall ever be required 
as a qualification to any office or public 
trust under the United States.” Art. 6, 
Sec. 3. This clause is perspicuous and re- 
quires neither comment nor exposition. The 
other provides that ‘“‘ Congress shall make 
no law respecting the establishment of re- 
ligion, or prohibiting the free exercise there- 
of.” Amend. 1. This provision is also very 
clear in terms and no hidden ambiguity 
can ever be translated into its meaning. 
Ambiguity is the scourge of good laws. 
Perverted meanings, strained constructions, 
and hard cases are its legitimate offspring. 
Not so in this case. Another phase of dif- 
ficulty is here presented. Not what does 
this clause mean, but how far does it prac- 
tically extend? The application begets and 
presents to the naked eye a maze of intri- 
cacy which such an innocent sentence could 
scarcely be suspected of concealing. Let 
us consider for a moment its history. 

In the earliest colonization of America, 
7. é.,in Virginia, we find among the first ex- 
ercises of the law-making power an Act 
recognizing the Church of England as ‘“ the 
only true church.” And its doctrines and 
principles were not only recognized, but 
strictly enforced. There would have been 





no place in Virginia for the non-conformist, 
and a reign of religious persecution was 
soon in full sway, with its attendant evils, its 
clergy living in opulence on the tithes of 
the parishioner, its enforcement of parochial 
duties, and the consequent death of free 
thought and expression. Even in the North, 
the Plymouth colony, which had braved a 
new world in search of religious liberty, 
gave to the church most valuable privileges 
and favorable protection, and punished 
idolatry with death. The following extracts 
from the Connecticut Code of 1650 will give 
a good idea of the laws prevailing at the 
time in nearly every colony. 


CAPITALL LAWES. 


1. If any man after legall conviction shall 
have or worship any other God but the Lord 
God, hee shall bee put to death. Page 28. 

2. If any man or woman bee a witch, 
this is, hath or consulteth with a familliar 
spirritt, they shall bee put to death. 

3. If any person shall blaspheme the 
name of God the ffather, Sonne or holy 
Ghost, with direct, express, presumptuous, 
or high-handed blasphemy, or shall curse 
in the like manner, hee shall bee put to 
death. 

If any Christian, so called, within this 
jurisdiction, shall contemptuously beare 
himselfe towards the word preached or the 
messengers that are called to dispense the 
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same in any congregation, when hee doth 
faithfully execute his service, and office 
therein, according to the will and word of 
God, either by interrupting him in his 
preaching, or by charging him falsely with | 
an error, which hee hath not taught, in the 
open face of the church, or like a son of | 
Korah, cast uppon his true doctrine, or him- | 
‘ selfe, any reproach to the dishonor of the 
Lord Jesus, whoe hath sent him, and to the 
disparagement of that his holy ordinance, | 
etc., shall for the first scandall bee con- | 
vented and reproved openly, by the magis- | 
trates at some lecture, and bound to their | 
good behaviour: and if a second time they | 
breake forth into the like contemptuous 
carriages, they shall either pay five pounds | 
to the publique treasure, or stand two houres | 
openly, uppon a block or stoole foure foott 
high, uppon a lecture day, with a paper | 
fixed on his breast written with capital let- 
ters “‘ AN OPEN AND OBSTINATE CONTEM- 
NER OF GOp’s HOLY ORDINANCES,” that 
others may feare and bee ashamed of break- 
ing out into the like wickedness. 

There are also other provisions compel- 
ling attendance upon divine services on the 
Lord’s day, public fast days, etc., under a 
penalty of five shillings. 

These instances cannot but point out a 
most lamentable state of affairs in the very 
land which was but a little while after to | 
demand a religious freedom guaranteed by | 


fundamental law and thus raised above the 
encroachment of power. Rhode Island 
alone contained the norm of religious tolera- 
tion. 
guaranty than that embodied in the funda- 
mental law of this colony. Everyone was 
given the right to “freely and fully have and 
enjoy his and their own judgment and con- 


In no modern state is there a securer 


sciences in matters of religious concern- 

ment.” A powerful safeguard, this, and of | 
‘ , eS de os 
inestimable value. Maryland discriminated | 





most unjustly between the different Chris- 
tian sects, as for example, by excluding 
Roman Catholics from office. 

This was indeed an age of bigotry, and 


| with very little change continued down to 


the time of the Revolution. So late as 
1776, when the constitution of Pennsylvania 
was in process of formation, it was proposed 
to restrict membership in the Assembly and 
the right to vote and hold office to those 
who on oath or affirmation professed “ faith 
in God the Father and in Jesus Christ, His 
eternal Son, the true God, etc.” Thorpe, 
an able writer on our basic law, excuses 


| these and similar limitations on the right of 
_ suffrage on the ground that the age set the 


qualification, and that property and religious 


tests were the most convenient. However 


| true this may be, it is manifest beyond the 


peradventure of a doubt that at the time of 
the war religious freedom was an exceed- 
ingly rare article. 

This leads to the question, What part did 
religion play in the Revolution? Many 
learned writers claim that one of the direct 
causes of the struggle for independence was 
the fear that an Episcopal hierarchy might 
be imposed upon the people. It is very 


_ true that years before James II. had issued a 


commission for the government of Massachu- 


| setts, New Hampshire, Maine, and New 


Plymouth which should encourage the Es- 
tablished Church. By the Declaration of 
Indulgence in these colonies religious free- 
dom was secured, formally if not actually, 
for New England was the nest of bigots, who 
would brook no such unwelcome innovation. 
But behind this seeming benevolence was a 
Catholic king with secret designs for the 


extension of his own faith. Why say then 


| that in matters religious the colonists were 
_ deeply sensitive? 


But it is quite natural 
that oppressors are always ready to cry out 
when it is feared that a similar yoke might 
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enslave them. A thief was complaining that 
someone had robbed him! 
coupled with the great difference of opinion 
which existed among the various colonies, 
cannot but convince us that religion played 
little or no part among the causes of the 
Revolution which followed. 

Religious toleration being unknown at the 
time the Constitution was adopted, how 
came it that the two provisions which guar- 
antee it were brought into existence a few 
years after? This is a question deeply in- 
volved. The section relating to religious 
tests was not deeply inquired into in the 
debates. It is true that one member of the 
convention expressed a fear that a Pope 
might become President, which fear was 


These facts,. 








speedily dissipated by having his attention | 


called to the qualifications for eligibility to 
this office. The impossibility of agreeing 
upon any particular test is undoubtedly the 
reason of this clause. No test in itself was 


objected to. 


From this logically flows the | 


fact that we owe the omission of religious | 


tests to the merest accident. Affairs in the 


colonies were quite involved in matters of | 


religion. Yet this clause of our Constitu- 
tion is a most potent blessing and its bene- 
fits are apparent at once. 


| 
| 
| 
| 


The causes which led to the adoption of | 


the first amendment of the Constitution, so 
far as it relates to religion, are not at all 
clear. Why should all the colonies, so 
lately deep in the mire of oppression, sud- 
denly lay aside their weapons? Mr. Thorpe 
claims that religious equality was only se- 
cured by “equal economic opportunities in 
America.” Mr. Justice Story in his com- 
mentary on the Constitution maintains that 


the real purpose of the first amendment was | 


not to countenance any sect that might find 
root in the new republic, but to prostrate and 
stifle rivalry and contention, and to make it 
an impossibility for any one Christian sect to 


‘ 


acquire the reins of government in its hands 
and use the power which is concomitant . 
with political supremacy as a weapon of 
assault against its less fortunate rivals. Chris- 
tian sects alone were considered. No refer- 
ence was made to the existence of other 
faiths or the opinions of others. This cor- 
responds with the usual narrow views of the 
colonists in these matters. So it is manifest 
that this amendment was not dictated by a 
generous spirit of toleration, but by a pro- 
found fear and jealousy that if any particular 
Christian sect gained a national ascendency 
it would subrogate matters temporal to an 
ecclesiastical hierarchy. But to secure their 
point the States put it out of the power of 
Congress to interfere with other religions, 
and when we consider that non-Christians 
were at this time frowned upon, we cannot 
but reach the conclusion that this concession 
was unwittingly made. It is true that in 
after years the States became more liberal 
and in their own constitutions guarded zeal- 
ously the religious freedom of their people. 

As has been intimated, the difficulty in 
dealing with the first amendment is in its 
application to practical cases and events. 
Accordingly, the many cases in which this 
clause has come before our highest tribunal 
for interpretation and construction have 
founded a system of rules which are now 
powerful precedents. An adequate concep- 
tion of the difficulty which a court of last 
resort must face in matters like this is almost 
impossible, unless we first consider what a 
faux pas would mean. We live in a free 
country where every man may worship as 
he pleases. But suppose, tinder a bona fide 
belief that he is doing right, a man offers as 
a sacrifice a human being. Would such a 
plea prevail in answer to a charge of murder? 
If not, then is the government interfering with 
the religious belief of one of its citizens? The 
answer to these questions is readily found. 
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What is or is not a crime depends on the 
current religious belief of a nation. Crime 
in one State may not be crime in another. 
But it is claimed that the Christian religion, 
being paramount in point of the number of 
its devotees, is the standard in the United 
States. Upon this premise the law has 
spoken. “Crime is not the less odious,” 
says Mr. Justice Field, ‘“‘ because sanctioned 
by what any particular sect may designate 
as religion.” But the most valid reason that 
can be advanced in support of this proposi- 
tion is the source of our American jurispru- 
dence. The common law, its most copious 
fount, had ever recognized the Christian re- 
ligion in its administration. And public 
policy, which is, after all, the criterion of | 
crimes, depends on the state of morals | 
which the dominant religious belief dic- 
tates. 

But in this connection a curious anomaly 
is presented. Secular employments are for- 
bidden on Sunday throughout the entire 
country. The common law, salutary and 
just for the most part, did not interdict Sab- 
bath-breaking. The constitutionality of Sun- 
day laws has been upheld generally, but 
the reasons of the judges for their decisions 
are not only contradictory but at utter vari- 
ance with all true doctrines of constitutional 
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| law. The subject is not free from difficulty. 
-A government is bound to recognize certain 
acts as criminal even though they are clothed 
in areligious garment. It was earnestly con- 
tended by counsel in the case of Davis 
Beason, 133 U.S. 345, that any tenets how- 
ever destructive of society could be followed 
by those advocating and practising them. 
“ But nothing is further from the truth,” says 
Mr. Justice Field. It is also observed that 
while a law may not interfere with “belief,” 
it may oppose a pernicious “practice.” How 
subtle! Religion says what is or is not a 
crime. We punish crime, but we do not in- 
terfere with religion. In this the courts are 
But are not the two 


Uv. 


unanimous. incon- 
sistent ? 

In conclusion, it may be noted that in 
matters of religion unanimity is difficult of 
attainment, for different sects give birth to 
different views. But the much-vaunted dic- 
tum that liberality alone is at the foundation 
of the two provisions of the Constitution 
under consideration must be exploded. The 
one was born of disagreement, the other of 
fear,—neither of a very noble mother. To 
the credit of the country it may be said that 
they are never violated, and the resultant era 
of toleration has played no small part in the 





| prosperity which we have enjoyed. 
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A NOTABLE CASE. 


E wish to call the attention of our 

readers to the epoch-making case of 
Fitzimmons v. Jeffries recently decided at 
the Hilary Term of the Inferior Court of 
San Francisco before Greany, C. J. The 
following record of the trial, which has not, 
as yet, been reported in any legal periodical, 
may prove of interest. 

DECLARATION. 

And the plaintiff says that some years 
ago he was possessed of a belt of great 
value, and that the defendant v7 e¢ armis, 
rudely, hostilely and without gentleness did 
take away the belt aforesaid from the plain- 
tiff and despoil him of it, so that it was 
wholly gone and not in the keeping of the 
plaintiff at all, at all. 

And he further says that since the time 





of the aforesaid impolite act various unsuc- | 


cessful claimants to the chattel have ap- 
peared, notably one Tom who brought a bill 
against Jim. 

Wherefore the plaintiff prays judgment. 

PLEA. 

And the defendant denies each and every 
allegation of the aforegoing declaration, and 
furthermore contends that it is insufficient 
in law. 

At the trial much evidence was adduced 
by both sides. 
prise the most important parts : 

Miss Solar Plexus, being duly sworn, tes- 
tified: “Iam a servant in the household of 
a Mr. Corbett. 
all kinds, manual, leather and championship. 
I was present at the altercation between the 
parties to this suit on July twenty-fifth. I 
saw nothing that would lead me to suppose 
the plaintiff was entitled to this belt.” 





| 


| ing. 


The following extracts com- | 


I am familiar with belts of | 


On cross-examination : “I am related to 
Mrs. Hittem Inde Slatz, but this fact does 
not prejudice me in favor of the plaintiff.” 

Mr. Left Hook, being duly sworn, testi- 
fied: “I hope the Court will pardon my 
voice, as I have had a very troublesome 
night. 
intimately, having lived with them since 
childhood’s happy hours. I saw the plain- 
tiff on the night in question. He did not 
look cheerful. He was lying on his back 
listening to a man who could count as high 
as ten.” 

On cross-examination : “ Yes, I have had 
insomnia before ; at Carson City and Coney 
Island. The plaintiff may have been com- 
fortable. He was lying on his back. Some- 
one said he was asleep, but his face bore 
none of the marks of the cherubic sleep of 
infancy.” (Objection sustained.) 

Count Stumik Punchiski: “I am much 
interested in this case. I was present at 
the end. I am a friend of the defendant 
and work for him.” 

On cross-examination: “I admit the 
plaintiff does not like me. I have been 
called fast, but I can prove I am hard’ work- 


Yes, insomnia. I know both parties 


His Honor then told the jury that if from 
the evidence they believed that the plaintiff 
on the night of July twenty-fifth publicly 
lay upon the floor for the space of one-sixth 
of a minute, their verdict should be for the 
defendant. 

The jury, accordingly, without leaving 
their seats, brought in a verdict for the de- 
fendant. 

It is believed that the case will not be 


appealed. 
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HAT period of Scottish history from the 
time of the “ Blessed Reformation ” up to 
the Restoration of King Charlie the Second, 
was a season of fréak jurisprudence, scarce 
equalled in the history of «Be it Enacteds.” 
It was a century of statutory austerities of 
the gravest sort, which broke up in a wild 
medley of bacchanalian orgies following the 
downfall of the Cromwell regime and which, 
under the leadership of the jovial Charles, has 
likely never been surpassed since the cele- 
brated feast of Belchazzar, Mayor of Babylon. 
And it is a queer streak in Scottish char- 
acter that King Charlie, with all his leanings 
toward a “high old time” and with all his 
reputed looseness of morals, is canonized in 
an equal degree with John Knox and his 
theology, Queen Mary with her weaknesses 
and virtues, and with Bobby Burns amid his 
reckless flirtations with Highland Mary. 
During this period, the enacting of laws in 
Glasgow was both vested in and usurped by 
the Town Council and the Church (Hie Kirk) 
Frequently the Presbytery took a 
hand, but seldom ventured beyond legisla- 
Both the 
Town Council and the Session, however, 


Session. 
tion regarding behavior at church. 


transacted a voluminous business in making 
laws. 

Whenever the former body made a law 
which did not come up to the standard of 
required public morals, the Session would 
make the necessary amendments. As long 
as the Town Council enacted statutes to the 
satisfaction of the church authorities, they 
were not interfered with. The Session con- 
fined itself mainly to legislating regarding 
spiritual affairs, but was ready at all times to 
take a hand in secular matters on the slightest 


provocation. 





QUEER LAWS OF MEDIZVAL GLASGOW. 


By Wiruiam E. Jounson. 


During this period, the centre of Glasgow’s 
ecclesiastical as well as secular and social life 
was the old Hie Kirk on the hill, which 
venerable pile is still preserved as the Cathe- 
dral of to-day, the seat of the established 
It is 
surrounded with the graves of these medizeval 


church functions of the present time. 


lawmakers, and an object of acute interest to 
all, especially those who flavor their speech 
with the Gaelic accent. 


LAWS ON BEHAVIOR AT CHURCH! 

It was deemed extremely important that 
there should be a general attendance at the 
“examinations” preceding the communion 
season. Accordingly, in 1546, the Session 
enacted that those absent from these examina- 
tions should not be admitted to the com- 
munion but should be “raised” if they sat 
down. The people who offended by remain- 
ing at home should be punished by “hail and 
fire’’ for the first offense and pay a fine of — 
ten pounds besides. The dose for the second 
offense was same with a double fine. 

Forty years later, some of the rheumatics 
of the city got into the habit of half-way 
This 

conduct became so general that it became 
the subject of legislation. On June 21, 1587, 
the Session enacted that all persons present 
in church, in time of prayer, should bow the 
knee to the ground. 

About this time, the female contingent 
| began to be too pressing in their privileges 
' to conform to the well known injunctions of 
The ladies received a severe legisla- 


kneeling while at prayer in church. 


Paul. 


| tIn each case, my authority for these laws is the 

records of the Kirk Session of Glasgow and the records 
| of the old Town Council, copies of which are preserved 
| in the local libraries. In the case of ecclesiastical legisla- 
| tion, I conform my language to the original as far as 
| practical. 
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tive setback on July 10, 1589, when the 
Session enacted that no woman should oc- 
cupy the forms that the men should sit on, 
but should either “sit laigh” or else bring 
stools. 

At about this period, the church services 
oft took the animated appearance of a polit- 
ical convention in America or of a meeting 





dominie went to the Hie Kirk on his first 
Sabbath morning to preach, he found the 
congregation already gathered listening to a’ 
sermon by one Reverend Howie. The new 
Archbishop, after vainly demanding his 
rights, appealed to Sir Matthew Stewart, the 
Lord Provost of the city, who was present. 
Sir Matthew at once ascended into the pul- 














THE OLD HIE KIRK OF GLASGOW, 


From a photograph made expressly for this article. 


of the Board of Aldermen of Chicago. In 
1581, the King appointed one Richard Mont- 
gomery to be Archbishop of Glasgow and 
consequently the supreme power in the Hie 
Kirk on the hill. 
There was some doubt regarding the 
moral character of the new Archbishop, as 
well as regarding the soundness of his 
theological views. Accordingly, the people 


opposed the appointment, and when 








the | died in poverty and want. 


pit, pulled the squatter preacher out by his 
whiskers and knocked several teeth down 
his throat. The loss of several good teeth 
and a handful of whiskers so enraged Rev- 
erend Howie that he then and there solemnly 
pronounced the judgment of God on the 
Lord Provost, his family and posterity. It 
is later recorded that, in consequence of this 
malediction, the posterity of Sir Matthew 
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Even the communion was not 
noted for its orderly conduct at all times, 
partly owing, perhaps, to the liberal supply | 


The supplies for a 


season 


of liquid joy provided. 
communion season were of a most extensive 
character. On August 9, 1589, Walter 
Prior, Taxman of the Teens, Parsonage of 
Glasgow, was ordered by the Hie Kirk Ses- 
sion to provide a hogshead of wine for the 
communion which was to be celebrated in 
the Hie Kirk on the following Sabbath morn- 
ing at three o'clock. This enthusiastic 
method of celebrating the communion natur- 
ally resulted in further whisker-pulling mati- 
nees and impromptu dental operations of 
the Sir Matthew Stewart type, a state of 
affairs which finally made necessary further 
legislation. In 1644, the Hie Kirk Session 
issued a formal order directing the magis- 
trates of the city to attend the communion 
seasons in their official capacity “to keep 





order.”’ 
SUNDAY CLOSING LEGISLATION. 


Laws regarding the Sabbath day were 


of a most comprehensive character. In 
1594, it became necessary for the Presbytery 
to take action on the subject of ungodly 
bagpipes, and a law was enacted forbidding | 
the playing of these instruments on Sundays. | 

In 1608, the Session enacted a further 
law providing that no drink, wine or ale 
should be sold during time of sermon under 
penalty of twenty pounds. 

In 1640, the session ordered the Port of 
Glasgow to be closed on the Sabbath. Thus 
ungodly commerce received a check. 

In the year 1646, the Session enacted a 
law providing that no horse meat should be 
cried on the streets onthe Sabbath, and that | 
no water should be brought in after the first | 
bell. 

Two years later (1648) the Session 
passed a law regarding the behavior of cattle | 
on the Sabbath day. It was decreed that | 


no cattle should be kept out of doors on 
Sundays, except those in the town herd. 

In 1641, the Session enacted a law against 
getting married on the Sabbath day. In 
addition to these were the general laws 
against labor and amusement on the Lord’s 
day. 

LAWS REGULATING THE BEHAVIOR OF 

DEACONS AND ELDERS. 

It was deemed necessary that the deport- 
ment of deacons, elders and officers of the 
church should always be models of orderly 
conduct and good behavior. Unfortunately, 
these men were more or less human beings. 
Accordingly, their gaieties and shortcomings 
frequently led to statutory enactments, that 
limitations might be put upon their joyful 
forays. 

Asearly as 1583, the Town Council found 
it necessary to enact a law providing that 
elders and deacons found at banquets should 


| be fined the sum of eighteen pence for each 
| offense. 


Not only were the deacons and elders 
themselves required to be good, but they 
were required to see that others also behaved. 
On July 14, the Session authorized the elders 
and deacons to visit the change houses at ten 
o'clock Saturday nights and “ delate”’ drink- 
ers and houses to the magistrates. 


MARRIAGE AND DIVORCE LEGISLATION. 


Legislation regarding marriage and di- 
vorce received especial attention. The law 
against Sunday marriages has already been 
mentioned. 

On December 20, 1591, an elaborate law 
concerning the qualifications of candidates 
for matrimony was enacted by the Session. 
It was decreed that no proclamation of the 


| banns should be celebrated without the con- 


sent of the parents. Those to be married 
were, moreover, required to be able to repeat 
the Lord’s Prayer, the Ten Commandments, 
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and the Articles of Faith, or be formally 
declared to be unworthy to be joined in 
marriage. 

This educational test worked hardship on 
some of the unlearned. The first wedding 
after the enactment of this law caught the 
groom in an embarrassing fix. He had for- 
gotten the Articles of Faith. As it was his 
first offense, the authorities consented to stop 
the wedding and wait while the youth com- 
mitted the Articles to memory, and thus save 
his reputation. 

During the year 1583, the Session enacted 
a law prohibiting superfluous gatherings at 
wedding festivals and fixing the maximum 
cost of a wedding feast at eighteen pence. 

On December 19, 1593, the session en- 
acted a law forbidding the observance of 
Zuil (Christmas), declaring it to be a pagan 
festival, debarring offenders from the com- 
munion and prohibiting them from getting 
married. 

In 1645 a law was passed forbidding quar- 
rels between man and wife. The statute pro- 
vided that the guilty pair should be publicly 
rebuked for the first offense. For the second 
quarrel, both were sentenced to stand at the 
door of the Hie Kirk between the second and 
third bell, each with a piece of paper pasted 
across the forehead. 

Divorce was granted in a ceremonious 
fashion. The usual plan of procedure was 
to put the wife out one door of the Kirk and 
the husband out the other. That constituted 
the ceremony of divorce. 

The laws of the Session for 1586 provided 
uncomfortable punishments for those found 
guilty of violating their marriage vows. 
Those found guilty of adultery were to 
stand at the pillar for six Sabbaths, bare- 
footed, bare-legged, clad only in sackcloth, 
and be carted through the town besides. 

In case of a relapse thereafter, the culprit 
was to be taken to church at six o’clock in the 








morning, after the first bell, by two deacons 
or any other honest men, and stand at the 
Kirk door, bare-footed and bare-headed, with 
a white wand in the hand, and there stand till 
after the reading of the text. Then the sin- 
ner was to go to the pillar and there remain 
till the sermon was over. Thereupon he was 
to again stand at the church door while the 
people walked past him on their way home. 
The offender was required to undergo this 
salubrious sort of penance for six successive 
Sabbaths. 

In 1594 a law was passed for the benefit 
of ordinary harlots. Wide discretion was 
permitted under this statute. They could 
either be carted publicly through the streets, 
be required to stand for a time ona cock- 
stool at the pillar or be ducked in the river 
Clyde, a rope and pulley having been arranged 
on the bridge for that purpose. 

The offense of smooring ( smothering ) 
children was lightly regarded as compared 
with such heinous crimes as breaking the 
Sabbath. The Session law of 1592 punished 
those guilty of smooring children, by compel- 
ling them to stand in sackcloth at the Kirk 
door for two successive Sabbaths. 

The excise laws were mainly confined to 
forbidding the sale of liquor during the ser- 
mon of Sundays and to fixing the price of 
ale and wine. In 1560 the Town Council 
enacted that the price of the best ale should 
not exceed four pennies, Scots, for a Scotch 
pint. 

In 1569 the maximum price of wine was 
fixed at eighteen pennies, Scots, fora Scotch 
pint. 

The offense of slander also received atten- 
tion. In 1601, the Session passed a law 
against speaking ill of the dead. On May 
7, 1607, the same authority enacted that any 
servant found guilty of slandering any hon- 
est man or woman should stand in the jugs 
on Monday. 
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But this century of unique law-making was 
rudely interrupted, in 1650, by Oliver Crom- 
well, who was sent by Parliament to be Cap- 
tain-General over the Scots. When this oc- 
curred, the venerable Pat Gillespie was pastor 
of the Hie Kirk and was sent for by Cromwell. | 
The irate preacher dared not refuse and 
went, but got even with the Captain-General | 
by delivering a prayer to him of enormous | 


length. 
Cromwell silently endured the affliction, 


and later invited the preacher toa feast. The 
Captain-General drew out the function to a 
great length and finally wound up the affair 
by making a prayer three hours long. This 
settled the account with the preacher. 

Though these old laws have long since 
passed away, the Hie Kirk still transacts busi- 
ness at the old stand on the hill, and the 
Taxman of the Teens still survives to exact 
tribute from the taxpayers for the support 
of the Established Church. 





THE JURY SYSTEM IN PORTO RICO. 
By E. L. MacRay. 


N Porto Rico, under Spanish domination, 
as most American lawyers know very well, 
All the 
courts in those days were composed of three 


| 


cases were never tried by a jury. 


or more judges each, and the evidence was 
put before them in the form of affidavits or 
depositions and other documents having 
equal weight. The taking of testimony was 
generally performed by officers having no 
immediate connection with the trial courts, 
and when it was completed, an ‘“ expedi- 
ente,” or record, was formed, embodying 
the whole case ina manuscript volume, which 
was laid before the judges for their consider- 
ation on the trial. 

During the military government, the Uni- 
ted States Provisional Court organized juries 
on the American plan, and tried cases be- 





fore them, with more or less success. 


In his first message to the Legislative 
Assembly, Governor Allen, on the third of | 
December, 1900, called attention to the de- | 
sirability of jury trials in felony cases, and 
earnestly recommended such a plan for 
adoption. He said: “I believe you will 
find it expedient to adopt a system of trial 


by jury without great delay. It will bea | 





radical innovation, yet will carry with it the 
weight of generations of experience in lands 
where the liberty of the citizen is most 
sacredly guarded. That the people may 
study its operation, it occurs to me that it 
may well be restricted for a time to criminal 
cases, where the charge against the accused 
requires, if he is convicted, a long term in 
the penitentiary or capital punishment. 
With a prudent law for the selection of the 
jury, so as to insure jury panels which in- 
clude good citizens who have tangible ma- 
terial interests in the Government, I believe 
that great good will follow from the experi- 
ment.” 

Secretary Hunt, then President of the Ex- 
ecutive Council, and now Governor of Porto 
Rico, at once prepared and introduced Coun- 
cil Bill No. 1, styled *‘ An Act to establish 
trial by jury in Porto Rico,” which was the 
first law passed by the First Legislative As- 
sembly of Porto Rico, and received the Ex- 
ecutive approval on the twelfth of January, 
1901. This Act provided for a trial by jury 
in criminal cases only, in which capital 
punishment or over two years confinement in 


prison might be inflicted. The Act went in- 
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to effect on the first of April following. 
the thirty-first of January, an elaborate law 


concerning procedure in jury trials, emanat- 
ing from the same source, was passed and 
approved, likewise to take effect on the first 
of April, supplementing the first act in re- 
gard to juries. 

On the organization of civil government, 
a United States District Court for the Island 
had been organized, under the judicial pres- 
H. Holt, 
formerly a distinguished member of the 
Court of Appeals of the State of Kentucky. 
In this court, jury trials in both civil and 


idency of Honorable William 


criminal cases have been constantly prac- 
tised. 
as it is called, is conducted almost entirely 


On | 








by continental lawyers, perfectly familiar | 


with jury procedure. The jurors themselves 
are composed of resident Americans from 
the States, and of Porto Ricans who are more 
or less familiar with the English language. 
As all business in this court is conducted in 
English, this is a prerequisite qualification 
for a juror. 
to find competent men having this and other 
necessary qualifications to do jury service 
in the Federal Court. And besides, jury 
duty being entirely novel to the natives of 
Porto Rico, it will require some time for them 
As 
the Federal Court only submits the question 
of “ guilty” or ‘‘ not guilty,” reserving the 
amount of punishment to be fixed by the 


to become accustomed to the business. 


judge, there seems to be a disposition on 
the part of some of the jurors to hesitate in 
finding a defendant guilty, for fear the judge 
And 
possibly the experience of persons accused 
in the Federal Court, who have had the mis- 
fortune to be sentenced by the United States 


may impose a very severe sentence. 


It has sometimes been difficult | 





district judge, justifies this apprehension. | 


It is very difficult to make the Federal ju- | 


rors in Porto Rico understand that they are 








in such proceedings only deciding an ab- 
stract question, and that there is a vast dif- . 
ference between the province of a court and 
that of a jury. This lesson is one which 
even continental jurors are sometimes slow 
to learn. However, taking into consideration 
the history of the Federal Courts in Porto 
Rico, both the provisional court and that 
permanently established under the Foraker 
law, there is no great reason to be much dis- 
couraged by the outcome of jury trials. 
The jurors show themselves willing in the 
main to do their duty to the best of their 
understanding, and after a while will prob- 


| ably not fall much below the general average 
The business in the Federal Court, | 


of jurors in the larger cities of the United 
States. 

Great hopes were entertained by conti- 
nental lawyers of what could be accom- 
plished in jury trials in the insular courts; 
and the present laws which restrict the prov- 
ince of the jury to criminal cases were re- 
garded as a mere experiment. It was thought 
that it would not be long before civil, as 
well as criminal, cases would be tried before 
a jury of ‘twelve honest and intelligent men,” 
after the manner of courts in the United 
States. But the insular lawyers do not seem 
to take kindly to this innovation. There is 
scarcely a case on record in which a jury 
has been demanded by a native attorney. 
They seem satisfied to rest the lives and 
liberties of their clients with the Bench, and 


| prefer the old routine of making technical 


objections, and molding the evidence as best 
they can, to shield those who are so un- 
fortunate as to be accused of crime. In fact, 
the courts, which are composed of eight- 
tenths of Porto Ricans, exhibit a little tardi- 
ness in organizing juries, and in getting 
down to business under the new system. 
Out of fifteen district judges in the island, 
there are only three Americans, and these 


have not been able, as yet, successfully to 
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put in practice the jury laws. In fact, some | 
of the continental lawyers are becoming dis- 
couraged about fully introducing the system 
into the island for some time to come. If 
there were a good American lawyer on every 
district bench in the island, and such lawyers 
would enter the practice more generally in 
the insular courts, the jury system might 
be organized and generally practised at a 
much earlier day than seems likely to be the 
case at present. 

The Code of Civil Procedure, which has 
been in force for years under the Spaniards, 
and has been so far continued under the 
Americans, is still in full vigor. However, 
the last session of the Legislative Assembly 
passed a political code, a civil code, a criminal 
code, and code of criminal procedure; the 
two latter being closely modeled on Ameri- 
can lines. In fact, a large proportion of 
these criminal laws are copied from the 
California Code, and other statutes of the 
several American States. This being the 
case, and these laws having gone into effect 
on the first of July, many of the native 
judges and lawyers are giving considerable 
attention to the study of the new system; 
and perhaps jury trials will receive a fresh 





impetus as soon as the summer vacations 
are over. 

A change from the code system under 
the civil law as it existed under the Spanish 
domination in Porto Rico, to the jury system | 
under the common law, as it exists in the | 


United States, is a very thorough and radi- 
cal one, and cannot be accomplished in the 
In the first place, 
the judges have to be impressed with the 
benefit of the reform, then the “ fiscals,” or 
prosecuting attorneys, must take the matter 
up with zeal and earnestness, and the great 


course of a few months. 


bulk of practising lawyers must be in sympa- 
thy and harmony with the movement, else 
its progress will be retarded at every step. 
Probably there are other fields more in- 
viting for the propagation of American ideas 
in Porto Rico than that under consideration. 
As long as the life, the liberty, and the prop- 
erty of the inhabitants are protected by an 
upright and intelligent administration of 
wholesome and salutary laws, no one is likely 
to make any great outcry against the lack of 
jury trials. In fact, as American lawyers very 
well know, there is a large element in the 
United States among the best business men, 
who consider jury trials in civil cases more 
of a hindrance than a help. Such being 
the case, it is not to be wondered at that 
the proportion of people entertaining such 
views is much larger in this island, which 
has been so recently a province of Spain. 
However, as American civilization advances, 
and American ideas supersede the worn out 
customs of the Spanish peninsula, doubtless 
American practice in the administration of 
justice, including the jury system as based 


| on the ancient laws of our ancestors, will be 


adopted in full vigor. 
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MISTAKEN IDENTITY. 
By A MEMBER OF THE BAR. 


HE fallibility of human knowledge and 

likelihood of honest witnesses to mis- 
take is, of course, known and recognized 
by all, but especially is it brought to the 
attention of members of our profession. 
More particularly is it true on the question 
of identity. 

All lawyers know that the reports are 
filled with cases where innocent persons 
have been convicted, and in some cases 
executed, because they were taken, in fact 
proven, so far as human testimony is con- 
cerned, to be some one else. In many in- 
stances the mistake was discovered too late 
to admit of amends. 

The public will doubtless recall the noted 
‘‘ Hillman Insurance Case,” where the sim- 
ple question of identity of a dead body 
caused such an endless amount of litigation, 
and where a long list of witnesses, who we 
must presume were honest, swore positively 
that the body was that of Hillman, while 
an equal number, quite as creditable, swore 
just as positively that it was not. 

Many will remember the account given 
us by the daily press of the finding of the 
body of a girl who had been drowned, I be- 
lieve somewhere in New Jersey, and whose 
own father and mother identified the body 
as that of their daughter who had mysteri- 
ously disappeared, and would probably have 
continued in such belief, but for the appear- 
ance of the missing one in time to prevent 
her own funeral. 

These are but two instances of a vast 
number which could be recalled as hap- 
pening within the last few years. In some 
of the cases perjury may enter into it quite 
large, in others the mutilated or decom- 
posed condition of the body renders it un- 








certain, while in others the opportunity to 
observe accurately is not afforded. But I 
wonder if the public realize how often 
honest witnesses, with every opportunity 
to observe, are honestly mistaken in this 
class of testimony. 

It has come under my own observation 
One of the most striking 
cases occurred a few years ago. 

In 1898 New Mexico and Arizona were 
infested with one of the most noted and 
daring gangs of outlaws which it has ever 
been the misfortune of any country to have. 
They had collectively and individually been 
guilty of all the crimes in the criminal cal- 
endar. Robbery of post-offices, railroads 
and express trains had become so frequent 
as hardly to cause comment. It had 
aroused the Government to such an extent 
that “ marshals’ posses” were scattéred all 
over both the Territories. Railroads and 
express trains were carrying special armed 
guards. The crimes of the gang were so 
numerous, and such large rewards placed 
upon their heads, that they were desperate 
to the point where they did not attempt to 
conceal their identity. They succeeded in 
evading capture for a long time by rapid 
movements from one Territory to another, 
through the portions which were sparsely 
settled, and when “ hard pressed ” by cross- 
ing the line into Old Mexico. Their des- 
criptions were accurately and minutely 
given. The leader of the gang was a man 
known as “ Black Jack.” 

On the fifteenth of June, 1898, “ Black 
Jack,” George Musgrave, and another one 
of their followers perpretrated a cold- 
blooded murder in Lincoln County, New 
Mexico, by killing an inoffensive ranchman, 


several times. 
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who has incurred the enmity of Musgrave 
some years before. After committing this 
crime, they started across the country, pur- 
sued by the officers of that county. 
Through the section of country which 


they passed —miles away from any rail- 


road — was operated a daily stage line from | 


the town of San Antonio to White Oaks, 
which carried mail and express. 
‘held up ” the eastbound stage on this line 


and robbed the mail and express. The 


the station about one o’clock in the morning 
and stopped for a few minutes. She saw 
them plainly by the light of a large fire- 
place. 

From there they went south into Grant 
County, and a few weeks later a fight took 
place between them and the officers, and 


| 
' one of what was supposed to be the same 


They | 


stage was driven by a young man named | 


Carpenter, who was of more than ordinary | 


intelligence, and who, I believe, is now 
It 
was about nine o’clock at night, but ex- 
The westbound 


teaching school somewhere in Texas. 


tremely bright moonlight. 
stage would not pass that point until about 
three hours later, so after robbing this stage 
the outlaws made themselves quite at home 
with the driver, ate his lunch and conversed 
with him quite freely; they wore no sort of 
disguises, and did not in any manner 
attempt to conceal their identity. They 
stayed with him until the westbound stage 
came along, which they also held up and 
robbed. This stage had a driver and one 
passenger, both men of ordinary intelli- 
gence, and of good reputation for truth and 
veracity. 

After robbing this second stage they 
stayed for some thirty minutes longer and 


mingled freely with the other two men, | 


who, of course, had excellent opportunity 


to observe them. When they left they took | 


all of the stage horses, and left the drivers 
and passengers on the plains some ten 
miles from the nearest house. 

The subsequent trailing showed that they 
went direct from the point where they 
robbed the stages to the stage station, 
where there was no one excepting the wife 
of the keeper, a Mexican woman. 
afterwards stated that three men came to 


She | 


outlaws, was killed. 

Some months afterwards, Carpenter, the 
stage-driver, was in El Paso, Texas, and 
saw on the streets a man whom he recog- 
nized as one of the men who robbed the 
who was thought to be “ Black 
Jack.” He at once informed the United 
States officials, and the man was arrested 
and brought to the jail at Socorro, New 
Mexico. Naturally the arrest of so impor- 


stage, 


tant a prisoner caused great rejoicing and 
the utmost activity on the part of the Fed- 
eral officials to see that he was punished 
for his many misdeeds. 

It was some months before he could be 
brought to trial, owing to the lapsing of a 
United States*term of court, and during 
this time he continued in jail. His case 
was finally set down for trial and at the last 
moment Judge F and myself were ap- 
pointed by the Court to defend him, as he 
was entirely without means. 

After seeing and talking with the pris- 
oner, we became convinced that the Gov- 
ernment was mistaken, and that they had 
the wrong man. He told us a “ straight- 
forward story” as to his whereabouts and 
doings. On the night of the robbery he 
said that he was on a freight train, with a 





certain conductor, naming him, between 
two points in Arizona, which was several 
hundred miles from the scene of the rob- 
bery; that the next day he started to work 
for a contractor in Phoenix, Arizona, giv- 


ing his name. 
Our appointment was made at rather a 
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late date to properly prepare his case for 
trial, but we used our utmost endeavor to 
procure the two witnesses to establish his 
“alibi,” but without avail, for we found that 
the conductor was taking a vacation in Cali- 
fornia and could not be reached in time, 
and that the Phoenix contractor had gone 
to Klondike. The United States was all 
ready and urging a trial. Things looked 
bad for the prisoner, and we frankly told 
him so, but as he had been in jail for such 
a length of time, he was unwilling for us to 
try for a continuance, but insisted upon a 
trial, expressing himself as willing to as- 
sume all responsibility of the outcome. 

The trial was had; Carpenter, the stage- 
driver, testified in the most positive manner, 
that the prisoner was one of the men who 
committed the robbery; that he could not 
be mistaken; that he had every opportun- 
ity to observe; that he picked him out of 
the crowded street of El Paso. The other 
stage-driver fully corroborated Carpenter. 
The passenger said, that if-the prisoner 
was not the man, he never saw two men 
look so much alike. The prosecution was 
vigorously pushed by an able United States 
Attorney and his assistant. 

The testimony left us in desperate straits. 
We did the only thing possible with the 
witnesses for the government,—on cross- 
examination succeeded in getting them too 





| 





witnesses); they even swore they could 
recognize the color of the eyes by moon- 
light, —a physical impossibility. The fact . 
was established by them that the robber 
had no noticeable physical defect,— the 
prisoner was quite hard of hearing, and as 
we proved had been for several years; also 
we showed some slight discrepancy be- 
tween the description, as given by them the 
next day after robbery, and the prisoner. 
We proved by the Mexican woman that 
the prisoner was not one of the three men 
who came to the station house the morning, 
or rather the night, of the “hold up.” But 
the strange part of her testimony was not 
developed on the witness stand, for she ° 
would have sworn, had she been asked, 
that the man who was supposed to resemble 
the prisoner had heavy whiskers. This must 
have been pure imagination, for the uncon- 
tradicted proof was, that before, at, and after 
the robbery, none of them had whiskers. 

The defendant told his story, and fortu- 
nately for the cause of justice the jury be- 
lieved him and he was acquitted. It was 
afterwards found out from the conductor 
that the prisoner’s story was true. 

The real “ Black Jack” was captured 
some time later, tried, convicted and exe- 
cuted. 

If three witnesses, under the conditions 


| recited, can be mistaken, how unsafe is the 


positive (which is a mistake often made by | testimony of identity. 
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THE STRANGE CASE OF DR. CREAM. 


By H. GerRALp CHAPIN. 


DECADE 2go, there was arraigned be- 

fore an English judge and jury, one 
whose character must ever present to crim- 
inologists an enigma well nigh hopeless of 
solution. Imagine a being utterly devoid of 
sympathy, a moral and spiritual imbecile, 
whose sole delight is in witnessing the suf- 
fering of others —who murders by a slow 
and painful process human beings whom he 
does not even know, not for the sake of any 
benefit to be obtained, not for revenge, but 
prompted solely by a fiendish gloating over 
another’s agony. Even in fiction, the hideous 
Frankenstein or the yet more terrible Hyde, 
types of all that is repellant to our nature, 
possessed some softened moments when we 
might pity. But this being, more weird and 
terrible than the wildest creation of a Shelley, 
a Stevenson or a Poe, was so entirely com- 
pounded of all evil that we can only shudder 
at nature’s frightful handiwork. After all 
the author’s researches into the dark realm 
ot crime he has yet to find a case which 
even approximates to the present. 

Several years before this story opens, the 
gates of a Canadian prison vomited forth 
one Dr. Thomas Neill Cream, who had 
served a nine years’ sentence for the most 
atrocious murder of a patient. This crime 
in itself presents nothing novel either in de- 
sign or execution. The physician had pre- 
scribed a harmless powder. A substitution 
of strychnine was easily accomplished. The 
true cause of death was unsuspected and 
detection might never have resulted had 
it not been that the homicide sought to 


utilize his crime as a means of extorting | 
The druggist was notified that | 


blackmail. 


he had made an error in the prescription and 
a large sum asked as the price of silence. 


Knowing full well that his innocence might 
be easily established, for it was shown that 
at the time in question there was no poison 
kept on hand in his shop, the latter refused 
to accede to the demand. Cream there- 
upon laid before the Coroner a statement of 
his charges. He had, however, played his 
cards so badly that although the body was 
exhumed and traces of strychnine found in 
the stomach, suspicion fell upon the accuser 
himself and a subsequent trial ended in his 
conviction. Upon his release from jail he 
practised for some time among fallen women 
in Canada and in the United States, and 
finally in October, 1891, left for England. 
Soon after his arrival, all London was 
startled by a series of the most atrocious 
and apparently motiveless crimes. Ellen 
Donworth, a woman of the unfortunate class, 
fell down in the street writhing in convul- 
sions. She was taken to St. Thomas’s Hos- 
pital, but died on the way. A careful ex- 
amination of the contents of the stomach 
revealed traces of strychnine and morphia. 
In the same month, there were living at 
the Orient buildings facing into the Hercules 
Road, two women by the names of Elizabeth 
Masters and Elizabeth May. At the Lud- 
gate Circus one stormy evening, the former 
became acquainted with a man of medium 
height, big head and broad shoulders, with a 
reddish beard and bushy eyebrows. A cast 
in the eye gave him a somewhat sinister ap- 
pearance. His expression was a forbidding 
one and an almost continual frown had worn 
a delta-shaped hollow over the nose. Once 
seen, his face was not likely to be forgotten. 
In age, he appeared slightly over forty. An 
acquaintance was quickly formed and several 
He received an invita- 





music halls visited. 
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tion to call, and on the following Friday 
Miss Masters was handed a letter in which 
the writer stated that he would see her that 
day between three and five o’clock. At the 
time appointed, both women were seated at 
the window looking into the street when 
they noticed one Matilda Clover walking 
toward the Lambeth Road. Cream was 
following and they observed the woman turn 
and smile. The two girls put on their hats 
and walked quickly after. Clover stood at 
the door of the house where she lived, look- 
ing towards the man, who came up to her, 
followed her into the house and the door 
closed behind them. After waiting for half 
an hour they went away. 

A few days later Elizabeth May again 
saw the couple together. 

At the lodgings where Matilda Clover and 
her illegitimate child resided, there was a 
servant, one Lucy Rose. On the morning 
of the 20th she found in her lodger’s room 
an open letter in which the writer, whose 
name she did not recall, invited the recipient 
to meet him outside the Canterbury Hall at 
7.30 that evening. Lucy assisted her to put 
the child to bed and Miss Clover left the 
house a little after seven. Later she re- 
turned accompanied by Cream who remained 
with her for some time. Clover subsequently 
went out again to ply her trade and returned 
early in the morning between one and two 
o'clock. 

An hour later, the house was roused by 
the shrieks of one in dreadful agony. The 
unfortunate was found lying across the bed, 
her head wedged in between it and the wall. 
A medical man, hastily summoned, attributed 
the illness to alcoholism, knowing that the 





woman was much addicted to drink, and | 


treated her accordingly. 
fact that delirium tremens 


This, despite the 
differs from 


strychnine poisoning in many important par- | 
ticulars. 


Notably the mind is clouded in 


the former case while in the latter it is clear. 
The character of the convulsions also differs 
considerably. After frightful agony endur- 
ing for over four hours, the victim ceased to 
suffer. Dr. Graham, her regular physician, 
under circumstances of the greatest culpa- 
bility, signed a death certificate in which it 
was stated that he had attended her during 
the last illness. On October 22, Matilda 
Clover was buried at Tooting by the parish 
authorities. She had reached the last stage 
of the painful road which fate had marked 
out for her. Her wretched and obscure life 
had ended and she rested in a pauper’s grave, 
remembered but by few. Only one knew 
that a fearful tragedy had been enacted and 
that was he who had administered the fatal 
dose. : 

On November 28, Cream wrote a letter in 
the assumed name of “M. Malone”’ to Dr. 
Broadbent, a man of high eminence in his 
profession, in which it was stated that certain 
incriminating letters had been found by him 
among Clover’s effects. The modest sum 
of £2,500 was fixed as their value. “If you 
don’t want the evidence,” he said, “of 
course it will be turned over to the police 
at once and your ruin will surely follow. 
Think well before you decide on this matter. 
It is just this, —£ 2,500 sterling on one hand, 
and ruin, shame, and disgrace on the other. 
Answer by personal on the first page of the 
Daily Chronicle any time next week. I am 
not humbugging you and I have evidence 
strong enough to ruin you forever.” 

It is exceedingly important to bear in 
mind that there was here a charge of death 
by strychnine poisoning made at a time 
when no one suspected it to have been the 
instrument of death. Dr. Broadbent turned 
the letter over to the police and pursuant to 
their instructions. an answer was inserted in 
the Chronicle, but strange to say nothing 
came of it. 
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Another blackmailing letter was sent to 
one Frederick Smith demanding that “H. 
Bayne,” an alleged barrister, be retained to 
clear him from a charge of having murdered 
Ellen Donworth. A day rarely passes in 
which the police do not receive one or more 
communications evidently emanating from in- 


| bring to justice the murderer of Ellen Don- 


dividuals of the so-called “crank” type in | 


which the most preposterous charges are 
made. It was at first thought that the pres- 
ent letter was one of that class. 


In January, 1892, Cream sailed for 
America. He was then engaged to be mar- 


ried to an estimable young lady, Laura Sab- 
batini. In April he returned to London. 
Before the end of that month two other 
deaths had occurred, those of Emma Shrivell 
and Alice Marsh, both fallen women. 


On April 12, at about two o’clock in the | 


morning, a constable named Conley was 
patrolling his beat in Stamford street. 
saw the door of number 118 open and a 
young woman bade a man, whose appearance 
corresponded with that of the acquaintance 
of Masters and May, an affectionate good 
night. 
lord of the premises called in Constable 
Eversfield. When he arrived, he found the 
two women writhing in tetanic convulsions. 


Nearly three hours later, the land- 


They were put into cabs and taken to the 
hospital. Marsh died on the way, Shrivell in 
the hospital after prolonged suffering. 

At the house where Cream was staying, 
there lived a young physician named Harper. 
On April 25, his father received a com- 
munication similar in tenor to those previ- 
ously addressed to Dr. Broadbent and Mr. 
Smith. The deaths of the two unfortunates 
were charged to the young man and £1,500 
sterling demanded. 

Coroner Wyatt of London, on the second or 
third of May, received a letter signed “A. 
O’Brien, detective,” offering for sale at the 
price of £3,000 “such evidence as would 


He | 





worth.” Enclosed was a missive to the fore- 
man of the Coroner’s jury at the inquest of 
Marsh and Shrivell, signed “William H. 
Murray,” in which it was stated that “ one of 
my operators has positive proof that Walter 
Harper, a medical student and a son of Dr. 
Harper of Bear Street, Barnstable, is re- 
sponsible for the deaths of Alice Marsh and 
Emma Shrivell, as having poisoned these 
girls with strychnine; this proof you can 
have on paying my bill for services to George 
Clark, detective.” 

We must now depart from the chronologi- 
cal order of events and return to October of 
the preceding year while we speak of an at- 
tempt which illustrates the peculiar methods 
which the poisoner employed. 

Louisa Harris, commonly known as Lou 
Harvey, lived in St. John’s Wood. About 
October 21, she met Cream at the Alham- 
bra and afterwards went with him to a hotel. 
In the morning, Cream noticed or affected 
to notice certain spots on her forehead and 
said that he would give her a few pills which 
would remove them. He made an appoint- 


| ment for that purpose to meet her on the 








Embankment the next evening at eight 
o'clock. This rendezvous she kept accom- 
panied by Harvey, her paramour, who fol- 
lowed at a distance. Cream handed her 
some long capsules. These she took in one 
hand and made a pretense of swallowing, 
but in reality transferred them to the other. 
Cream was suspicious and asked her to show 
him her hands. She did this, letting the 
pills drop to the ground. He then hastily 
bade her good night and offered to call a 
cab. She refused, but expressed a wish to 
visit a music hall. Her acquaintance said 
that he had an appointment at St. Thomas’ 
Hospital, but promised to join her at eleven 
o’clock. She kept the appointment and was 
at the hall, but he did not appear. He un- 
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doubtedly believed that the poison had al- 


ready done its work, and in one or two in- | 


stances he casually mentioned her to an 
acquaintance as having died. Some time 
afterwards she met and spoke to him, but he 
failed to recognize her. 

We have now considered a few of the 
atrocious murders which Cream either com- 
mitted or attempted—a few because it is 
undoubtedly true that he was the author of 
many which have not nor will ever be 
brought to light. Evidence sufficient to 
establish the death of six unfortunate girls 
at his hands was obtained by the authorities 
at Scotland Yard. No one knows how large 
was the number in America. 

In a confession made to one since dead, 
who stood in close touch with him, he told 
of the ghastly pastime in which he was wont 
to indulge during his practice as a physician 
in the latter country. When an unfortunate 
woman consulted him, he would give her a 


box containing thirteen capsules, the con- | 


tents of twelve of which consisted of ergot 
or Indian hemp. The thirteenth was filled 
with strychnine. He would instruct her to 
take one of these every day until a cure had 
been effected. Then he would watch the 
newspapers and be on the alert for an item 
which would inform him of her death. Many 
died, but no suspicion fell upon the criminal 
because, even if the capsules were traced to 
him, an analysis of those remaining would 
reveal no results. 

This morbid excitement seems to have 
been the chief if not the only motive in all 
Cream’s murders. It became a _ horrible 
fascination with him to watch the press to 
see whether the victim had fallen a prey to 
his wiles. 

It is said that “the wicked flee when no 
man pursueth,’ and the haunting sense of 


his many crimes seems to have pursued | 


Dr. Cream as it inevitably follows everyone 


| who takes the life of his brother man. Call 

it what you will, there exists within us a 

moving force, an “Imp of the Perverse” 
which impels the homicide to demand, “ Am 

I my brother’s keeper ?” long before a breath 

of suspicion is wafted towards him. 

Emily Sleeper lived with her mother at 
103 Lambeth Road, where Cream boarded. 
Somewhat of an intimacy ripened between 
them, and on the oth of October Cream 
made the remark that he knew who had 
poisoned Matilda Clover. It was Lord 
Russell, he said. The Russell divorce case 
was a prominent topic of conversation at 
that time. After his return from America, 


he made a number of inquiries about the 
young Dr. Harper, and later on he said to 
Miss Sleeper that it was Dr. Harper who 
had poisoned Marsh and Shrivell. Cream, 
so the girl testified, seemed to be a very in- 
quisitive man, continually thrusting himself 
into the affairs of others. 

John Haynes, an engineer, who had made 
Cream’s acquaintance through their mutual 
friend Armstead, a photographer, was like- 
wise the recipient of many curious confi- 
dences. Cream told him that the young 
physician had murdered Marsh and Shrivell 
with strychnine, and said that the unfortu- 
nate women had received anonymous letters 
warning them not to take anything from him. 
He mentioned incidentally at the time, that 
Harper had not alone poisoned Marsh and 
Shrivell but also Ellen Donworth, Matilda 
Clover and Lou Harvey, and asked Haynes 
to make inquiries. He claimed to be on terms 
of the greatest friendship with Harper and 
stated that the latter had asked him to pro- 
cure strychnine for the purpose of poisoning 
those girls. 

One of the witnesses whose testimony was 
introduced at the trial was that of a traveling 
salesman named McCullough who had made 
| Cream’s acquaintance in Quebec in the latter 
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part of February. They became somewhat | 
friendly and Cream took him to his rooms 
and showed him some samples of pills and 
patent medicines. Opening a cash box Cream 
took out a wide-mouthed bottle containing 
strychnine and boasted of his ability to poison 
without detection. McCullough very naively | 
testified, “I lost confidence in him (sic) | 
through a conversation about an American 
who had come over with plenty of money. 
Cream said he ought to have had that man’s 
money and I asked him, ‘ How is that ?’ and 
he said, ‘I could give that man a pill and put 
him to sleep and his money would have been 
mine.’ 
$2,000, would you ?’ and he regretted he had 
not done so.” 

Through the photographer Armstead, 
Cream procured an introduction to Sergeant 
McIntyre of Scotland Yard to whom in the 
middle of May he complained of being shad- 
owed and asked whether it was because of any 
belief as to his connection with the Donworth, 
Marsh, and Shrivell cases. (This “shadow- | 
ing” seems to have been a delusion pure and | 
simple on Cream’s part, as he was in no way | 
suspected.) McIntyre, after communicating | 

| 
| 
| 


I said, ‘ You would not kill a man for 





with his superiors, arranged for a meeting at 
the Pheasant public-house. They talked the | 
“ Doctor,” said McIn- | 
tyre, “ you appear to be pretty well posted in | 
these matters.” “ Yes,” answered Cream, “I | 
have followed them closely in the medical jour- | 
nal. Being a medical man I take an interest in 

affairs of this kind.’ McIntyre then asked 

him for a general statement as to where he | 
had stayed since his arrival in England and 
Cream promised to have it prepared on the 
following morning. Later, McIntyre was 
furnished with a partial statement and on 
the 26th the two met in the Lambeth Place 
Road. “I am going away to-day,” said 
Cream, “at three o’clock. Will I be arrested | 
if Ido?” MclIntyre told him that he could | 


poisoning cases over. 


not say, but that if he would accompany him 


| to Scotland Yard, inquiries would be made. 


They proceeded together for a short dis- 
tance, when Cream stopped and said, “I am 
suspicious of you and I believe you are play- 
ing me double.” He declined to go further 
and threatened to consult a solicitor. So far 
removed was the criminal from any suspicion, 
that the police thought at first that he was 
being made the victim of a blackmailing at- 
tempt similar to that which had been prac- 
tised on Drs. Broadbent and Harper. It was 
only his subsequent behavior which caused 
him to become a marked man. The many 
letters charging the use of strychnine, how- 
ever, did have the effect of causing the police 
to suspect that the true cause of Matilda 
Clover’s death was not alcoholism as assigned. 
Dr. Stevenson, lecturer on medical jurispru- 
dence at Guy’s Hospital and one of the 


| analysers employed by the government, in 
ploy g 


the early part of May performed an autopsy 
on the exhumed body and discovered upon 
quantitative analysis, out of nearly two 
pounds of material, one-sixteenth of a grain 
of strychnine. 

Toward the end of May, Inspector Tun- 


| bridge, to whom the case had been entrusted 


in consequence of Cream’s complaint that he 
was being watched, called on the latter. 
Cream showed him a medicine case in which 
was contained a bottle labelled, “ one-six- 
teenth grain strychnine.” It was nearly full 
of pills. Tunbridge asked, “ What are those 
pills composed of ?” and Cream answered, 
« One-sixteenth of a grain of strychnine and 
sugar coating only.” “ At that rate,”’ the in- 
spector said, “this bottle contains quite a 
large quantity of strychnine and it would be 
highly dangerous that they should fall into the 
hands of the public in any quantity.” Cream, 


| who claimed to be the agent of a wholesale 


drug house, answered that it was not intended 
to sell them to the public directly but only 
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to chemists and surgeons who would dispense 
them in proper quantities. 

After obtaining specimens of Cream’s 
handwriting and comparing them with the 
Broadbent and Harper letters, the police con- 
cluded that a prima facie case of attempted 
blackmail had been made out, and on June 4 
Cream wasarrested charged with that offense. 
A search of the prisoner’s lodgings revealed a 
case holding fifty-four bottles of pills, and of 
these bottles seven contained strychnine of 
medicinal quantities, taking pill by pill. One 
bottle was full and contained one hundred 
and sixty-eight pills of one twenty-second of 
a grain each. Empty five-grain capsules 
were found, each capable of containing a full 
score of these pills. Thus the poisoner was 
enabled to compound a dose of nearly a grain 
of the drug. A paper was also discovered 
bearing the address of Alice Marsh and Emma 
Shrivell. 


It was now morally certain that the pris- | 
| needs no argument. 


oner had been guilty of something more than 
attempted blackmail, and consequently, on 
July 18, Inspector Tunbridge charged him 
with the wilful murder of Matilda Clover. 

Three months later the criminal was put 
upon trial for his life at the Old Bailey. 
The indictment was an omnibus one includ- 
ing the murder of the three girls, the at- 
tempted murder of Lou Harvey and the 
attempt at blackmail of Drs. Harper and 
Broadbent. Both prosecution and defense 
presented a strong array of counsel. The 
late Sir Charles Russell, then Attorney 
General, afterward Chief Justice of England, 
led for the former, Mr. Geoghegan for the 
latter. 

As a result of some clever detective work, 
it was possible for the officers of Scotland 


Yard to lay bare a portion of Dr. Cream’s | 
No testimony was offered by the de- | 


trail. 
fense, and after a trial which lasted four 








| 


days the jury found the prisoner guilty of | 





No right of criminal ap- 
peal exists in England, and there occurred 
no delay to the expiation of his many ~ 


Clover’s murder. 


crimes. 

So much for the facts of one of the most 
peculiar cases in the annals of criminal juris- 
prudence. What the mental state of Cream 
was, the author does not attempt to say. 
Before,such a condition of utter depravity 
science stands aghast. The medical men 
appointed to inquire into the prisoner’s men- 
tal condition declared him perfectly responsi- 
ble. This, however, must needs count for 
very little, as their investigations were limited 
by the absurd test which the courts in their 
omnipotent discretion have seen fit to pre- 
scribe for the determination of a prisoner’s 
sanity or insanity. That a man may be ut- 
terly irresponsible for his actions and should 
be so held even though he “knew the 


| nature and quality of the act he was doing, 


or that he knew such act was wrong,’! 


Had it not been for the blackmailing let- 
ters, one might almost be tempted to say 
that the case was one of homicidal mania, 
because of the absolutely purposeless char- 
acter of the crimes, and yet this attempt to 
derive advantage from their commission 
seems somewhat inconsistent with the claim 
that Cream should be placed in that cate- 
gory. Probably Lombroso’s theory of an 
instinctive criminal who commits offenses 
simply and purely because he cannot refrain, 
would be nearer the mark. Cream appears 
to have been actuated by the same motive 
which induces a mischievous boy to torture 
an unfortunate animal which may have 
fallen into his power. The Mephistophelian 
delight in witnessing the agony of others 
must place him in the class of a Roman 


? Members of the legal profession are, of course, 
aware that this absurd test first laid down in McNaugh- 
ten’s case (10 C. & F. 200) has been repudiated by some 
of the courts of this country, notably in New Hampshire. 
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Commodus or Caligula, a Russian Ivan the 
Terrible, a Spanish Pedro the Cruel, or a 
Zulu Chaaka 
and intoxicated with suffering, before whose 
crimson light. 


creatures drunk with blood 





eyes nature is bathed in 


Had Cream been 


born a few centuries ! 


| earlier, and placed in a position of power, 
he would have been as one of these. If 
there be aught of truth in theosophical the- 
| ories, then perchance the soul of one of 
these vampires suffered re-incarnation in 


him. 





McCARTY WON HIS CASE. 


CORNELIUS 


OU could hear the rush and roar, 
Coming out the Court House door, 
When the verdict had been rendered by the 
jury. 
The Justice rapped his table, 
The tipstaff was unable 
To stop the boys in their hilarious fury. 
Each one sought the foremost place 
In the scramble and the race ; 
At their head they bore McCarty, 
For McCarty won his case. 


It was a hard fought battle, 
About a mortgaged chattel, — 
A black horse, owned by Ebenezer Morrill. 


B. PALMER. 


Then straight down the village street, 
With a steady tramp of feet 
On their shoulders bore McCarty, to the inn ; 
For the crowd it was immense, 
The excitement was intense, 
And complacently McCarty heard the din ; 
With a calm unruffled face, 
He gazed around the place, 
After that wild and hurried race, 
For McCarty won his case. 


And now, even till this day, 

So the oldest people say, 

As they sit around their hearthstone in the 
eve, 





By astute explanation 


On cross examination, 

A witness swore the mortgaged horse was 
sorrel, | 

By the jury in an ace, 

(For they did not leave their place) 


The plaintiff was non-suited, 
And McCarty won his case. 


Of all our legal glory, 

A Marshall, Kent, or Story, 

Jack McCarty was the greatest, they be- 
lieve ; 

In that celebrated case, 

In Re Morrill versus Mace, 

His astuteness they will trace, 


How McCarty won his case. 
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THE TRIAL OF LADY ALICE KETTLE. 


BY J. M. SULLIVAN. 


HE punishment meted out to heretics 
in the early days was an extremely 
severe one, namely, burning at the stake. 
The earliest known trial for witchcraft, and 
the only one in the early days of which we 
have reliable and authentic information, was 
the trial of Lady Alice Kettle. <A detailed 
account of the prosecution is as follows: 

« About the year 1325 Lady Alice Kettle, 
together with her accomplices, Petronilla and 
Basilia, were summoned before the Bishop of 
Ossory to answer to charges of witchcraft, 
sorcery, and magic. They were accused of 
holding nightly conferences with an imp or 
evil spirit called Robin Artisson, to whom, 
in order to make the infernal thing obedient 
to all their commands, they sacrificed nine 
red cocks in the middle of the highway, and 
offered up the eyes of nine peacocks. The 
Lady Alice, by means of this imp and his 
associates, caused, every night, the streets 


into the fire, than up rose Robin the imp, 
presented his potent mistress with a pot of 


| ointment with which she oiled her broom- 
| stick ; and then, mounting as gay as Meg 
Merriles, the Scotch hag, and having along 


of Kilkenny to be swept between the hours | 
| fair weather and foul, as she listed. 


of compline prayer and day heats. But it 


was for the good of her greedy son, one | 


William Utlaw, that she did this. William 
Utlaw was a great land pirate, an ‘ avarus 
agricola, who monopolized all the town parks, 
So the 
cunning mother had all the filth of the city 


and grasped at great possessions. 


raked to her son’s door, to help him to man- 
ure his meadows, and such of the inhabi- 
tants as ventured to go out at night, heard 
unearthly brooms plying over the causeway, 
and fearful-looking scavengers were at their 
dirty work, and making of night hideous 
chanting unearthly and weird song. No 
sooner were the nine peacocks’ eyes thrown 


with her Petronilla and Basilia, her dear 
friends, she performed a night’s journey in 
a minute, and used to hold a ‘ Sabbab’ with 
other enchanters on the Devil’s Bit in the 
County of Tipperary.” 

This business made a great noise at the 
time. The Lady Alice Kettle, together 
with Basilia, having powerful friends, escaped 
to foreign parts ; her accomplice, Petronilla, 
was burned at the cross of Kilkenny. Wil- 
liam Utlaw suffered a long imprisonment. 
On searching Lady Alice’s closet (as Hol- 
ingshed relates) they found a sacramental 
wafer, having Satan’s name stamped there- 
on, and a pipe of ointment with which she 
greased her staff, when she would amble 
and gallop through thick and thin, through 


The town of Kilkenny appears to have 
been peculiarly fatal to witches. Sir Rich- 
ard Cox, in his history of Ireland, mentions 
the visit of Sir William Drury, the Lord 
Deputy, to it, in October, 1578, who caused 
thirty-six criminals to be executed there, 
“one of which was a ‘black-a-moor,’ and 
two others were witches, and were con- 
demned by the law of nature, for there was 
no positive law against witchcraft in these 
days.” From that it would appear that the 
Statute 33 Henry VIII. against witchcraft 


’ 


had either become a dead letter or had not 
been enacted in Ireland. 
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FRANCIS VARGA 


By F. G. MooruHeEap. 


RANCIS VARGA, Judge Advocate | until he could control his weeping and con- 


General of Louis Kossuth’s provisional 
government in Hungary during the revolu- 
tion of 1849, died at his home in Leon, 
Iowa, early in the month of April. Varga 
had lived in seclusion in the little Iowa town 
for the past fifty years, residing on land 
secured by a grant from President Fillmore, 
when the Hungarian refugees found shelter 
in America after being driven and buffeted 
all over Europe. Few remembered that 
Kossuth’s chief advisers and counsellors 
were still alive ; but in quietness and serving 
their adopted country as they had their 
fatherland, Francis Varga, Judge Advocate 
General of Hungary; Ladislaus Madarasz, 
for thirty years Secretary of State of Hun- 
gary ; L. Ujhazy, Civil Governor of the for- 
tress of Komorn ; Baron Joseph Majthenyi, 
Secretary of the Hungarian House of 
Lords, and other Hungarian nobles and 
notables have resided for the past half cen- 
tury. 

The story of Varga’s life is a stirring one, 
and in his declining years the old Hunga- 
rian delighted to re-tell the story of the 
struggle of his native country, but he never 


told it without weeping bitterly for the de- | 


feat that was his country’s portion. Al- 
though born a noble, and a statesman by 
years’ training and experience, after coming 
to America Varga lived as a simple farmer, 
contented to accept the lowly offices that 
the people of his country (Decatur county, 
in Iowa) gave him. The last years of his life 
found him extremely feeble in body, but his 
mind was always clear ; and sitting in his in- 
valid’s chair, to which he was confined for 
years, he would re-tell the story of Hun- 
gary’s struggle, forced to stop now and then 





trol his voice. 
A short time before he died (at his 
funeral the bar of the Iowa county paid 


_ him the honors due to a judge of this land), 


Varga told for the last time the story of the 
Hungarian struggle and his participation 
therein. His story was taken down and 
runs as follows: 

“The story of Hungary’s struggle is 
short. For three hundred years Austria 
and Hungary had dwelt together, under one 
ruler, bound together through fear of the 
Turks and united resistance against them. 
Yet Hungary had her own constitution and 
was to preserve her separate rights; yet 
year by year the rights under Hungary’s 
constitution were curtailed, and year by 
year Hungary lay crouching while Austria 
took the ascendant. 

“At last came the struggle for the 
change —the change that did not come as we 
had hoped. An imbecile, a fool, was on the 
throne of Austria; dear sir, an imbecile. 
Why, let me tell you what an imbecile he 
was. <A two-headed eagle is an emblem of 
Austria, typical of the double country. One 
day this imbecile’s adjutant out hunting shot 
an eagle. The noble bird fell at the king’s 
feet. ‘See, sire, see, it is an eagle.’ Ferdi- 
nand, the King, looked and quickly said: 
‘ This is not an eagle, it has only one head.’ 

“ Finally, in answer to our insistent de- 
mands, the Emperor went to the Hungarian 
Congress; he promised the reforms we 
asked, we were satisfied ; we asked only to 
have our rights under the constitution re- 
stored ; he gave back to Hungary the con- 
stitution that was hers by right. But the 
Emperor went back to Austria and the 
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royal family told him he had thrown away 
Hungary ; they deposed him and crowned 
in his stead the son of his brother, Francis 
Joseph, who still governs over Austria and 
Hungary. 





soldiers ; we were defeated by Russian bay- 
onets. Terrible atrocities were committed ; 
the Austrians and Russian soldiers ravished 
and ravaged; children and old men and 
women were put to death; unborn babes 





~FRANCIS VARGA, 


« Then came the revolution ; my country 
demanded her rights; the Emperor had 
promised them ; we fought for them. What 
did weask? A responsible ministry, abolition 
of the feudal system, equalization of taxes, 
extension of the franchise, freedom of the 
press, complete religious toleration. 
are what we fought for. 

«“ We were defeated, but not by Austrian 





Those | 


were cut from the bodies of their mothers. 
The atrocities were terrible. They were so 
great that when the Austrian ambassador 
was presented to the Queen of England she 
turned her back. 

“ Kossuth made me his Judge Advocate 
General; martial law had been established ; 
it was war, war everywhere. The Court was 
established ; I was the judge, and from my 
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decree there was no appeal. Inside of six 
months I put two hundred and sixty persons 


| 


to death for those atrocities and barbarities. | 


Within two hours after my decrees the men 
were dead, there was no hope for them. 

“ We were defeated. 
gary’s general, General Gorgei, was a traitor. 


Our general, Hun- | 


He laid down the Hungarian arms to 
Russia. Why? Because he was jealous of 
Kossuth. Kossuth fled; so did we all. | 


Then began the search, the persecution. 

“ I was the last to leave Hungary ; all the 
others had fled. 
from place to place, a price on my head, my 
life in danger for eleven months; my coun- 
try defeated and prostrate. At last I se- 
cured a passport from a lady, my cousin. 
Part was printed, part filled in with her de- 
scription in writing. A doctor showed me 
how to erase the writing with chemicals. I 
did so, filled it in for myself and fled toward 
Germany. The passport was good only for 
Austria. Iwas told to go to Breslau simply 
to stay over night and that then I would not 
need a passport. I did so. I was hounded 
day and night as a radical. I knew not 
where to go. Finally I went to a doctor ; 
he kept me for three days, and got me a 
passport as a merchant, and I fled to Dant- 
zic. From there I fled to Hamburg, which 
was a free city, and there I hoped to be safe. 


«“ There, alas, I was discovered; I was 
an Hungarian, one of Kossuth’s men. The 


police sent for me. I told them I did not 
need any passport. They replied: * You’re 
a Hungarian. Austria and Russia will give 
us no peace if we shelter you. You must 
go.’ Then I said; ‘I pity you, you Republi- 
can government.’ 

“From one place to another, I spent six 
months in Germany, always on the: alert, 
always in danger. Then came the Schles- 
wig-Holstein war, and the Austrian soldiers 


came into Hamburg. I fled to London; 


there I stayed six months, and finally came 
to America, and settled here in Iowa fifty 
years ago the twelfth of November.” 

The story of the establishment of the 
Russian settlement in Iowa was told by 
Varga. A fortress in Hungary, named 
Komorn, battled for a thousand years and 
in a thousand battles and never taken,was sur- 
rendered by General Klapka, of the Hunga- 
rian army. The military governor was re- 


| moved and in his stead was appointed a civil 


I was hunted and hounded 





governor, L. Ujhazy. Ujhazy was rich, he 
was a patriot, and with the final defeat of 
his country he refused to serve longer as 
Governor of Komorn. He demanded a 
passport from the country and it was 
granted. Then he started for America, 
bringing forty Hungarians with him. He 
and his followers were the first Hungarians 
to come to the United States for protection 
and shelter, after the revolution of ’49, ex- 
cept a few scattered individuals. 

Fillmore was president of this country 
then. Ujhazy visited Fillmore and pleaded 
the cause of the revolutionists seeking a 
home. Fillmore advised him to go to Iowa, 
a new country and a rich one. So 
Ujhazy and his followers came west, traveling 
by way of the Ohio and Mississippi rivers 
until they came to Burlington, Iowa, where 
they were given guides and started west- 
ward, overland, until they reached what is 
now: Decatur county, and there they started 
the new Buda settlement, the Government 
giving them the option on the land. They 
chose Iowa because it was a non-slave state 
and the climate was mild. 

Having settled and started a colony 
Ujhazy wrote to London and told his coun- 
trymen he had found a Paradise, and urged 
them to hurry on. Varga and his son, Lad- 
islaus Madarasz and his son, Joseph Maj- 
thenyi (another statesman and high official), 
Ernest Drahos (who was a judge with 
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Varga) and the other Hungarian patriots 
and exiles left London and journeyed direct 
to Iowa. Their reception in New York was 
a notable one; the cause of Hungary was 
popular ; Kossuth a hero, and the Austrian 
barbarities had shocked the whole world. 

The colony started farming, the statesmen 
turned farmers. Madarasz had shared with 
Kossuth the highest honors. For thirty years 
he had been Secretary of State in Hungary ; 
during the provisional government he had 
been a member (along with Kossuth and 
Nyary) of the committee of three to adjust 
matters of State, similar to the President’s 
cabinet in this country. 

« Madarasz signed our Declaration of In- 
dependence,” continued Varga. “The Dec- 
laration we made April 14, 1849, but that we 
never celebrated. Majthenyi signed it too; 
he was Secretary of the House of Lords, he 
Madarasz was the 
I myself was 


was a baron himself. 
radical leader of our country. 
anoble. We had fought and failed ; we came 
to this country to start life over again.” 

Varga tried farming, as did the others, but 
he was a failure as a farmer; still he stuck to 
it for thirteen years. The Civil War broke 
out, and all the Hungarians espoused the 
cause of the North. Decatur county was 
the battlefield between Missouri and Iowa, 
slavery and non-slavery. There was a meet- 
ing in Leon in the early days. 

«Slavery is sanctioned by the Constitu- 
tion,” said Henry Clay Dean, leader of De- 
mocracy. ‘The Constitution says we can 





have slavery.” 





Varga, Hungarian, republican, rose and 
answered him. 


“Let us have a new Constitution then; © 
away with the old one.” 

For his services during the Civil War Varga 
was elected county clerk in 1864, and served .- 
four years; then he was elected county treas- 
urer, and served six years; then eight years 
as deputy. When he took the treasury it 
had $1.40 in it. The rich paid no taxes, 
county warrants were worth only fifty cents 
onthe dollar. Varga brought about reforms ; 
he was doing for the little county of farmers 
what he had hoped to do for all Hungary. 
He had given up his title and ownership of 
more land than is in Decatur county, to 
serve the people of aforeign land. Since 1881, 
Varga had worked as an abstractor. He was 
admitted to the Hungarian bar in1840; he 
had been a lawyer for sixty-one years. 

“ The revolution of ’49 made forty million 
serfs free,” concluded Varga; “ it abolished 
the feudal system, it extended the franchise ; 
we succeeded partly, we had hoped for much 
more; but what we won can never be taken 
away from the people. I shall die happy. 

“Tam an Hungarian. I cannot live much 
longer. But I die an American as well as an 
Hungarian. Ah, how I love this country. 
It is as dear to me as my heart’s blood. No 
one can better appreciate its liberty and free- 
dom than I—than the exiles who came with 
me. We were denied freedom and liberty in 
our own country; we found it, we found it, 
dear sir, in this. We bless the land of 
liberty.” 





INDIAN 


JAILS. 


By ANDREW T. SIBBALD. 


HE term ‘an Indian jail” includes 
buildings of many sorts, from a mas- 
sive fortress built by the Mahrattas or the 
Moguls, to a shed with mud or mat walls, 


which has been run up in a few hours to 
meet the exigencies ot the day. “A lock- 
up,” as it is called, built with mats of split 
bamboo, is a more secure place of custody 
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than one with mud walls; for in the night 
a prisoner can dig his way through a mud 
wall with a knife or a sharpened bit of stick 
without making any noise, whereas the 
bamboo mat will creak or crackle as soon 
as it is touched, and so even the somnolent 
guard, or someone else, may be aroused. 
Some of the larger jails are built of brick 
and stone, and are calculated to hold four 
hundred persons, and are divided into ten 
or twelve wards, some of which are sub-di- 
vided. The ward is called the Haut, but 
set apart for men under trial. Another 
ward is for females, and usually contains a 
few women and babies; for babies up to 
two years old sometimes went to jail with 
their mothers if the ladies wished it. The 
bulk of the male prisoners are divided into 
laboring and non-laboring, The _ latter, 
whose sentences do not condemn them to 
hard labor, live a life of idleness, They eat 
and sleep and smoke surreptitiously (to- 
bacco not being allowed) until their sen- 
tences expire. They had to eat the jail’s 
rations, which were as good and as abun- 





dant as the food they would have got in | 


their own homes. Their only punishment 
was the loss of their liberty, There was, 
however, one risk. If they did not conform 
to the jail rules, or were in any way quar- 
relsome or troublesome, they were liable to 
punishment for a breach of jail discipline. 
In such a case they were usually provided 
with some hard labor, to teach them to be- 
have better; but they might also receive 

punishment, which 
The laboring prisoners were sub- 


corporal 
them. 
jected to a somewhat ruder classification. 





frightened | 


Murderers were kept with murderers, bur- | 


glars with burglars, thieves with thieves, 
and so on. But as murderers were very 
few, they could not have a ward to them- 
selves, and so they got mixed up with 
burglars. 


These three classes were usually kept in 
fetters, according to the term of their judi- 
cial sentence. Formerly the laboring pris- 
oners were put into heavy fetters, weighing 
seven pounds, and sent to work on the 
roads without any choice or question. The 
system of employing convicts to work on 
roads was an inheritance from the Moham- 
medan rulers whom the English suceeeded 
in India. There is a high embanked road in 
the Hooghhy district about ten miles long, 
which a ruler of the Hindoo dynasty is said 
to have made with prisoners some seven 
hundred years ago. 

The fixed establishment of most of the 
large jails consists of a native jailor, with 
deputies and a few paid warders, with a 


| semi-military guard for sentry duty, armed 


with muskets and provided with ammuni- 
tion. They are commanded and drilled by 
a Subahdar (native officer.) 

In every jail there is a hospital ward and 
dispensary, with a native doctor in charge of 
it; and there is a mortuary house for post- 
mortem examinations. Some of the well- 
behaved convicts are encouraged to be- 
come hospital compounders and dressers, 
and take to their new duties gladly. The 
civil surgeon of the station seldom fails to 
visit his jail every morning. 

Some of the jails were old forts built by 
the Mohammedans and the Mahrattas. The 
old Mahratta fort at Midnapore, and the 
still older fortress at Monghyr, on the 
Ganges, had been appropriated as jails. 
Of course, so far as security is concerned, 
the walls of a fortress would serve well for 
the walls of a jail. But the internal ar- 
rangements were not so suitable, and the 
bomb-proof barracks and magazines with 


| their low, solid roofs, were very bad for the’ 


prisoners who had to sleep in them. Some 
engineer, who had the building of jails in 


_ other districts, seems to have been struck 
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by the idea that a bomb-proof roof was the 
right thing to prevent prisoners from escap- 
ing, and so in those djstricts there were 
wards with bomb-proof roofs built under 
English rule. But a wiser system now pre- 
vails, and the bomb-proof roofs have been 
pierced and provided with ample ventila- 
tors. It may, however, be mentioned that 
the rivals of the English in India, the 
Danes and the French, had no idea of mak- 
ing their prisoners too comfortable in jail. 
When the Danish settlement of Serampore 
was made over to the English, they found 
some of the cells in the jail, eight feet long, 
six feet high, and three feet wide, with no 
light, or ventilation, or drainage. They 
were ironically called the “ ¢hunda” guard, 
or cool guard-room, whereas they were so in- 
tensely hot and malodorous that it would 
have been cruelty to keep a dog in them. 
It is said that prisoners were put into these 
cells by the Danes to make them confess 
their guilt. The English Government very 
soon ordered them to be pulled down. 
With the progress of civilization the In- 
dian Government organised a special Jail 
Department under an Inspector General of 
Jails. The magistrates were relieved of the 
charge of the local prisons, selected Eng- 
lish officers being appointed to look after 
the large and central jails, and the Civil 
Surgeon becoming the responsible officer 
at most of the small stations. The In- 
spector General has usually been a mem- 
ber of the Medical Service, so that the 
health and sanitary condition of the pris- 
oners have come specially into prominence. 
The magistrates and the other civilian offi- 
cers were made visitors, and directed to 
make periodical inspections of the jails, and 
to note in the visitors’ book any points on 
which they desired to offer remarks. There 


was a rule made that the visitor should | 





always be attended by a guard, with loaded 
muskets and fixed bayonets, during his 
walk through the jail, and thus it became 
rather a perilous job for the visitor, the 
guard being little used to handle firearms, 
though they might at some period in their 
lives have gone through their drill. A visi- 
tor who is supposed to see if the convicts 
have any complaint to offer, is not likely 
to inspire much confidence when he goes 
attended by the jail officials and surrounded 
by armed guards. Visitations, therefore, 
became rather a farce, except so far as the 
visitor could see or smell; and an ex- 
perienced visitor would be careful to write 
very little in the visitors’ book, unless he 
wished to be involved in a controversy with 
the Inspector General, who did not approve 
of anything being recorded in the book un- 
favorable to his own department subordi- 
nates, 

When the Lieutenant-Governor of the 
Province visits a jail (as he always does in 
his annual tour through the district of his 
territories) it is announced beforehand at 
what hour and on what day the guberna- 
torial inspection will take place. The offi- 
cial visitor of more humble rank should, 
therefore, try to enable himself to see the 
interior of a jail in the same aspect as it is 
exhibited to a Lieutenant-Governor. Al- 
though “ eye-wash” is not charged for in 
the jail accounts, a considerable quantity of 
it is used for the pre-announced visit of the 
Lieutenant-Governor or any other high off- 
cial visitor; and it is much more pleasant 
to find the drains thoroughly cleaned, and 
the wards fragrant with the smoke of in- 
cense, than to have the senses of sight and 
smell offended in divers ways if the visitor 
calls unexpectedly at the gates of the jail, 
and insists on going in and seeing things in’ 
their déshadbille. 
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THE GREAT SEAL OF THE UNITED STATES. 


HE Department of State is about to 
provide itself with a new and interest- 
ing piece of office furniture in the shape of a 
freshly cut “great seal of the United States,” 
to replace the present old one, now so out- 
worn with excessive use as no longef to 
make the proper impression upon the im- 
portant state papers to which it must be at- 
tached. 
Congress for the recutting, to cost $1,250, 
on the recommendation of Secretary Hay, 
custodian of that indispensable implement, 
and the work is now in progress. 
All the world over seals have been used 


Provision was made expressly by 


from remote antiquity to authenticate the 
signatures of sovereigns and authorized pub- 
lic officers, and no adequate device has yet 
been invented to take their place. In the 
entire history of the United States hereto- 
fore only three great seals have been used, 
a new one of the same general pattern as 
its predecessor having been cut as each ex- 
isting one became worn out. These three 
were cut, respectively, in the years 1782, 
1841 and 1885. 

The old worn-out seal now in use in the 
State Department was that cut in 1885, 
when Frederick Frelinghuysen was Secre- 
tary of State under President Arthur, after 
the design had first been submitted to his- 
torical scholars and authorities on heraldry 
and had been approved by them. 

Its immediate predecessor, cut in 1841, 
when Daniel Webster served as Secretary 
of State under President Tyler, had a notable 
peculiarity, in that the eagle’s left talon held 
but six arrows, instead of thirteen, as re- 
quired by law, and differed otherwise from 
the original great seal in several minor de- 
tails of drawing. The evolution of the orig- 
inal great seal, as it has come down to us 








from the founders of the Republic, is full of 
interest and deserves particular mention. 

This first and original great seal, cut in 
1782 at Philadelphia, in exact conformity 
with the provisions of the Act of the old 
Congress of June 20 of that year, was the 
result of no end of study, experiment and re- 
vision, and was finally based upon designs, 
prepared and submitted, as the joint work 
of Charles Thomson, secretary of Congress, 
and William Barton of Philadelphia. The 
report made to Congress by Secretary Thom- 
son and adopted officially by that body reads 
as follows: 

“The device for an armorial achievement 
and reverse of the great seal for the United 
States in Congress assembled, is as follows: 

“Arms. Paleways (upright stripes on 
shield) of thirteen pieces, argent (silver) 
and gules (red); the escutcheon on the 
breast of the American eagle displayed 
proper (in natural colors), holding in his 
dexter talon an olive branch, and in his sin- 
ister a bundle of thirteen arrows, all proper, 
and in his beak a scroll inscribed with this 
motto, & Pluribus Unum. 

“For the crest. Over the head of the 
eagle, which appears above the escutcheon, 
a.glory, or (gold) breaking through a 
cloud proper and surrounding thirteen 
stars forming a constellation argent (silver), 
on an azure (blue) field. 

“Reverse. A pyramid unfinished. 

‘In the zenith, an eye in a triangle, sur- 
rounded with a glory proper. Over the 
eye these words, Annuit Coeptis. On 
the base of the pyramids the numerical 
letters, ‘ MDCCLXXVI.’ And underneath 
the following motto, Movus Ordo Secu- 
lorum.” 

Accompanying this report, and forming 
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a part of it, was an interpretation of the 
symbols used, reading as follows: 

“The escutcheon is composed of the 
chief (upper part of shield) and pale (per- 
pendicular stripes), the two most honor- 
able ordinaries. The pieces paly (stripes) 
represent the several States all joined in one 
solid compact entire, supporting a chief, 
which unites the whole and represents Con- 
gress. The motto alludes to this union. 
The pales in the arms are kept closely 
united by the chief, and the chief depends 
on that union and the strength resulting 
from it for its support, to denote the con- 
federacy of the United States of America 
and the preservation of their union through 
Congress. 

“The colors of the pales are those used 
in the flag of the United States of Amer- 
ica: White signifies purity and innocence, 
red hardiness and valor, and blue, the color 
of the chief, signifies vigilance, persever- 
ence and justice. The olive branch and 
arrows denote the power of peace and war, 
which is exclusively vested in Congress. 
The constellation denotes a new State tak- 
ing its place and rank among other sover- 
eign powers. The escutcheon is borne on 
the breast of an American eagle without 
any other supporters, to denote that the 
United States ought to rely on their own 
virtue, 

“Reverse. The pyramid signifies strength 
and duration. The eye over it and the 
motto allude to the many signal interposi- 
tions of Providence in favor of the Ameri- 
can cause. 


words under it signify the beginning of the 
new American era, which commences from 
that date.” 


The preliminary steps taken to design | 


the national seal began appropriately on 
the Fourth of July, 1776, after the Decla- 





ration of Independence had been read in 
the Continental Congress, when a resolution 
was offered and passed providing “ that Dr. 
Franklin, Mr. J. Adams and Mr. Jefferson 
be a committee to prepare a device for a 
seal of the United States of North America.” 

The committee reported on August Io 
following, a design embodying among other 
objects a shield in the centre, bearing six 
quarters, containing, respectively, a rose on 
a gold ground, a thistle on a silver ground, 
a harp on green, a fleur de luce on blue, 
a German black eagle on gold, and a Belgic 
lion on gold, as symbols representing Eng- 
land, Scotland, Ireland, France, Germany, 
and Holland, the countries whence the 
American States were chiefly peopled. 

This shield was supported on either side 
by a female figure, the Goddess of Liberty 
at the right and the Goddess of Justice at 
the left, with a motto below, “EZ Pluribus 
Unum,” and the whole encircled by a red 
border bearing thirteen small shields, la- 
belled with the initial letters of the thirteen 
original States, and surmounted by a crest 
consisting of the “Eye of Providence,” 
looking out from a radiant triangle. As an 
outer border was the legend in Roman cap- 
ital letters: ‘Seal of the United States of 
America, MDCCLXXVI.” 

This design failed of acceptance; but it 
will be observed that two of its most impor- 
tant features were retained in the design fi- 


_ nally adopted—the motto, “& Pluribus 


The date underneath is that of | 
the Declaration of Independence, and the | 


Unum,” on the face side, and the “ Eye of 
Providence” in a triangle on the reverse 
side. 

The matter was referred to a new commit- 
tee of three less distinguished members, 
Messrs. Lovell of Massachusetts, Scott of 
Virginia and Houstoun of Georgia. They 
reported on May 10, 1780, a device con- 
taining thirteen alternate red and white 
stripes, placed diagonally across a shield 
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surmounted by thirteen stars. These two 
features, it may be remarked, were also pre- 
served in the final design, but the device 
as proposed was not accepted. 

A third committee was thereupon ap- 
pointed, consisting of Messrs. Middleton and 
Rutledge of South Carolina and Boudinot 
of New Jersey, and later Arthur Lee of Vir- 
ginia was added. These gentlemen, making 
but slow progress, called to their aid Wil- 
liam Barton, an ingenious and cultivated 
citizen of Philadelphia, familiar with the 
mysteries of heraldry, and within a short 
time he submitted a pyramid of thirteen 
layers, typifying the thirteen States, and this 
idea was preserved in the final design. 

Charles Thomson, Secretary of Congress, 
then submitted a design of his own, which 
included a wide-winged American eagle 
with a shield on its breast and bearing in 
its right talon an olive branch, in its left a 
bundle of thirteen arrows. Above the bird 
he drew a constellation of thirteen stars, 
and in the eagle’s beak he placed a scroll 
with the words “ & Pluribus Unum.” 

For the reverse side he approved Bar- 
ton’s idea of an unfinished pyramid, and 
suggested the addition of an eye above it in 
a radiant triangle, as pictured by Messrs. 
Franklin, Adams and Jefferson. He pro- 
posed, besides, an inscription to surmount 
it, reading, “ Annuit Coeptis,” and an in- 
scription below, “ MDCCLXXVI, Novus 
Ordo Seculorum.” 

These were long strides toward the de- 
The Latin phrases, 
“ Annuit Coeptis,” meaning, “It (the Eye 
of Providence) favors our undertakings,” 
and ‘** Novus Ordo Seculorum,” meaning “A 
new order of the centuries has begun,” 
were doubtless inspired by passages in 
the Georgics and Eclogues of Virgil. 

Mr. Barton in turn proceeded to revise 
Mr. Thomson’s plans in some minor partic- 


sired consummation. 





ulars, and the seal as decided upon was at 
last in shape. 

The reverse side of the seal was not cut 
in 1782; when the face was engraved, nor 
has it ever been cut since. It could not 
conveniently be used for purposes of a seal, 
and therefore it has been allowed to go unno- 
ticed to the present day. 

This original great seal was used first by 
Congress. The oldest document that has 
been preserved bearing its imprint is a 
parchment commission dated Sept. 16, 
1782, granting full power and authority to 
General Washington to arrange with the 
British for an exchange of prisoners of war, 
signed by John Hanson, President of Con- 
gress, and countersigned by Charles Thom- 
son, Secretary. The seal, impressed upon 
the parchment over a white wafer fastened 
by red, was in the upper left-hand cor- 
ner. The present method is to attach the 
seal to the lower left-hand corner of a docu- 
ment. 

As adopted by the old Congress, the 


great seal was continued in force and effect 


by the present Federal Government under 
the Constitution by the Act of Congress of 
Sept. 15, 1789, creating the Department of 
State. Ever since it has been confined to 
the custody of the Secretary of State. 
He was at first required to affix it to all 
civil commissions of officers of the United 
States appointed by the President, either 
alone or with the advice and consent of the 
Senate, after the commissions had been 
signed by the President. The President’s 
signature to an official instrument is re- 
garded as a warrant in itself for affixing the 
great seal. 

Later on, as the duties of the Govern- 
ment expanded, the practice of affixing the 
great seal to all commissions was gradually 
abandoned, and now it is required to be af- 
fixed only to the commissions of members 
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of the Cabinet and of our diplomatic and 
consular officers, to ceremonious communi- 
cations from the President to foreign govern- 
ments, to treaties, pardons, proclamations, 
exequaturs to foreign consular officers in 
this country, and to miscellaneous commis- 
sions of certain civil officers. 

The commissions of postmasters are made 
out with the seal of the post-office depart- 
ment; commissions of officers of the inte- 
rior department are made out with the seal 
of that department; likewise Federal judi- 
ciary officials, such as marshals and attor- 


neys, are appointed under the seal of the | 


department of justice. 

In various countries nowadays the authen- 
ticity of a treaty with another power is at- 
tested by a large pendant wax seal, the 
cords that run through the paper being 
carried through the wax. As the wax 


| three. 





would otherwise be quite certain to break 
and the cords become detached, a metal . 
box, usually of gold or silver, is used to 
cover and protect the wax impression. Our 
own great seal was thus attached to treaties 
up to the year 1869, when the practice was 
abandoned. The impression on the paper 
itself, with a thin white wafer, is used upon 
treaties as well as other instruments to 
which the seal is affixed. 

In the new great seal, now cutting, there 
will be thirteen olives on the olive branch, 
and the eagle’s claws will be turned forward 
and not backward, as in the preceding 
Otherwise the new design will fol- 
low closely that of the present great seal, 
except that details will be treated more 
artistically, and the whole will be more 
beautifully executed, thanks to the progress 
of modern engraving. — Boston Herald. 





THE LAWYER’S PATRON SAINT. 
By Jonn DE MorGan. 


T is a custom in England for the judge and | 


members of the bar to attend the parish 
church on the Sunday prior to the opening 
of the Assize Court, and after the long va- 
cation all the judges, benchers, and barris 
ters attend church on a day set apart for a 
special service just before the opening of the 
Law Courts. 

Every guild and old foundation society is 
supposed to have a patron saint, and it has 
often been asked what saint in the calendar 
the lawyers claim as their own. 

An old legend, often retold by lawyers at 
public dinners of their fraternity, says that 
a famous Brittany lawyer once appealed to 
the Pope for the appointment of a saint. 
The Pope proposed that he should go round 
a certain church, blindfolded, and lay hold 
of the saint nearest to his hand. Following 


the suggestion he stopped and grasped a cer- 


| tain figure, crying, “This be our patron 





saint!” When the bandage was removed 
from his eyes he found that though he had 
stopped before the shrine of St. Michael, to 
his horror he had laid hold, not of St. 
Michael, but of the figure under St. Michael’s 
feet, which was a marble representation of 
the devil. “ You have made your choice, 
my son,” said the Pope, “and I do not see 
that I can interfere.” 

From that day to the present the devil 
has been looked upon, in jesting, as the pa- 
tron of the lawyers. 

About a century ago the “ Legal Associa- 
tion” of London, consisting of both barris- 
ters and lawyers, established a volunteer 
corps for the defence of the country against 
invasion. When these legal volunteers were 
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reviewed by George III., in 1803, the King 
asked Erskine, who was in command of them, 
what was the constitution of the corps. 
“ They are all lawyers,” replied Erskine. 
“What! what! all lawyers, all lawyers?” 
exclaimed the King. “Yes, your majesty.” 


a leading part in the struggle between the 
King and his Parliament were Whitelock and 
Ireton. Whitelock, replying to a speech 
made in the House of Commons in 1649 in 
favor of excluding lawyers from Parliament, 
said : “ As to the sarcasms on lawyers for not 





“Call them the Devil’s Own!” the King 
laughingly retorted, and from that day the | 
corps has been known by that name. 

Over one hundred of the corps volun- | 
teered to go to South Africa for service, and 
though enrolling themselves as members of 
“ The Inns of Court Rifle Corps,” they were 
generally referred to as the “ Devil's Own.” 

The combative qualities of English law- 
yers have frequently been employed in de- 
fence of their country. A body of armed 
barristers was organized when Britain’ was 
threatened by the Spanish Armada. When 


the war between the Parliament and King 
broke.out, a regiment of infantry was raised 
in the Inns of Court for the defence of Ox- 


fighting, I deem that the gown does neither 
abate a man’s courage nor his wisdom, nor 
render him less capable of using his sword 
when the laws are silent, witness the great 
services performed by Lieutenant-General 
Jones and Commissary Ireton, and many 
other lawyers who, pulling off their gowns 
when the Parliament required it, have served 
stoutly and successfully as soldiers.” 

In our own country, when Abraham Lin- 
coln issued his first call for volunteers, the 
lawyers were among the first to respond, and 
many of the volunteer officers, as well as 
privates, who distinguished themselves dur- 
ing that four years’ war, were members of 
the legal fraternity. This same spirit was 





ford, and a regiment of cavalry, described as 
being “well horsed and very fine,” was 
raised to serve as a bodyguard to the King. 

Among the numerous lawyers who played 





shown in the war with Spain, for among 
| those deemed worthy of honor we find very 
| many who, during the years of peace, carried 
| the green bag. 
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The Editor will be glad to receive contributions of | 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the | 
way of legal antiquities or curiosities, facetia, | 
anecdotes, etc. 

WE are indebted to Bushrod C. Washington, 
Esq., for the following notes — hitherto unpub- 
lished — found among the papers of Mr. Justice 
Bushrod Washington, Associate Justice of the 
United States Supreme Court from 1798 until 
his death in 1829: 

Upon the late organization of the District 
Court of this State [Virginia], old Mr. Inger- 
soll, a small man, President, and Benj. Morgan, 
a very large man, another Judge, Mr. Emery 
observed that though the Judges might be Judges 
of a District Court, they were not Judges of a 
$iZe. 





Mr. Burk [s7c], anxious in the House of Com- 
mons to make a powerful attack on the ministry, 
had risen, when he found that another member, 
an everlasting speaker, had first caught the Speak- 
er’s eye, on which Burk with great reluctance 
sat down. The member who was up cleared 
the house of nearly all the members but himself 
and Burk. After he had spoken about three 
years [séc], he had occasion for illustration to 
refer to the riot acts, and requested that the 
Clerk would read them. Burk rose in a great 
hurry and inquired of the Speaker what the 
gentleman could mean, or why he should re- 
quire the riot act to be read, “ for do you not 
perceive, Mr. Speaker, that they are dispersed 
already.” 

A young minister was requested to preach 
the funeral sermon of Jonathan Pike. After 
saying a great deal in favor of his character, 
and as he was concluding, recollecting that there 
was another Jonathan Pike then living, he ob- 
served, “ Take notice, my hearers, that I don’t 
mean Jonathan Pike living on the road that 
passes by old Tim Dock’s up there near the 
cow pasture — mind that now.” 








Judge Breckenridge whilst trying a man on 


| some criminal charge called him a scoundrel. 


The man replied, “I am not as great a scoun- 
drel as your honor —takes me to be.” “Put 
your words closer together, sir,’’ observed the 
Judge. 


NOTES. 

A Lapy inquired of Jekyl the distinction be- 
tween an attorney and a solicitor. ‘ Madam,” 
replied the sarcastic wit, “exactly the same 
which exists between a crocodile and an alligator!” 


In the trial in the Federal court, at Des Moines, 
Iowa, of Letson Balliett, on the charge of using 
the mails to boom a worthless gold mine, one of 
the witnesses, who was a newspaper man of San 
Francisco, answered so glibly and quickly that 
he was several times cautioned by Judge Munger, 
on the bench, not to be so hasty. 

In the course of the examination, Judge C. A. 
Bishop, the District Attorney, asked the witness 
by whom he was employed at present, to which 


| question the witness replied: “The Scripps 


McRae Press Association.” 

“ How’s that?” said Bishop. 
so fast.” 

“Scripps McRae Press Association,” glibly 
answered the witness again. 

“ Spell it, will you?” persisted Bishop. 

“ §-c-r-i- double p-s capital M - little c - capital 
R- little a-e-capital P- little r-e- double s—capital 
A-double s-period. Did you get that last ?” 


“Don’t say it 


‘ 


THE courts of Connecticut have had to deal 
with some complicated legal questions, but prob- 
ably none has given them more difficulty than 
one which is presented by the arrest of a Meri- 
den young man who unexpectedly kissed his 
fiancée. The indignant young woman has taken 
the case into the courts, and it is now “up to” 
the judges. 
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There ought to be some definite legislation 
upon this subject, but it does not appear to be 
covered, even by the Connecticut blue laws. 


| 


In | 


Colonial times a Boston man was fined for kiss- | 


ing his wife in public, but that is another matter. 
In this instance there was no third party. Cato 
degraded a senator by the name of Hanilius 
for kissing his wife in broad daylight and in the 
presence of his daughter, but Plutarch con- 
sidered this punishment excessive, although 
Clement, one of the Fathers of the Church, ex- 
horts all married people to refrain from kissing 
in the presence of third parties. In 1837, Mr. 
Thomas Saverland sued a lady who bit a piece 
out of his nose for having kissed her by way of 
a joke. She was a Miss Newton, and not his 
fiancée, but the defendant was acquitted. The 
Court laid down the dictum “ when a man kisses 
a woman against her will she is fully entitled to 
bite his nose if she so pleases.” This would 
seem to limit her remedy to retaliation at the 
time the offence is committed. 

Deep-thinking Germany, however, may shed 
some light upon the problem. In a treatise pub- 
lished about a hundred years ago, a German 
jurist wrote upon the remedies that a woman has 
against a man who kisses her against her will. 
(Von dem Rechte des Frauenzimmers gegen eine 
Mannperson die es wider seinen Willen kiisset.) 
In this learned treatise the distinction between 
lawful and unlawful kisses is made. Reduc- 


ing the whole thing to a system he decides that | 


a kiss between individuals of the same society 
is not a tort, and in actionable cases of what is, 
according to the Roman law, ¢rimen osculationis, 
the punishment of the wrongdoer should be pro- 
portioned upon a sliding scale, being most 
severe in the case of nuns or married women, 
less severe between betrothed couples, and mild 
when the lady is neither married nor betrothed. 








duties consisted in warning travelers of the ap- 
proach of trains. One night a farmer’s wagon 
was struck, causing a bad accident. The rail- 
road company was of course sued for damages 
and at the trial the old darky was the chief wit- 
ness for his employers. He answered the ques- 
tions put to him in a clear, direct manner. 
Among them was the query as to whether he 
surely swung his lantern across the road when 
he saw the train coming, to which he replied: 

“? Deed I did, sah.” 

The railroad company won the suit and Mr. 
Daniel took occasion later to compliment his 
witness on his excellent testimony. The old 
fellow was profuse in thanks, but before they 
parted bluntly said: 

“ Lordy, Marse John, I sho’ was skeered when 
dat lawyer gin to ax me ’bout de lantern. I was 
afeared he was goin’ to ax me if it was lit or not, 
’cause de oil in it done give out some time before 
de axdent.” —Z xchange. 


AN interesting and unusual double divorce 
proceeding was recently made conspicuous in 
Wapelle County, Iowa, because the woman who 
was interested in both cases was exceedingly 
thankful to have a husband as an excuse for 
keeping her out of the penitentiary. On two 
pages of the court docket there appeared oppo- 
site each other two divorce proceedings in which 
a woman appeared,— in the one as plaintiff and 
in the other as defendant. Both were set for 
the same term of court, and to the inquirer there 
was at first some curiosity as to why the woman 
was not prosecuted for bigamy, but an investiga- 


| tion revealed the following story : 


Possibly this work might serve as a guide to the | 


Connecticut bench in the present case. It might 
be well, however, to carry the case to the Supreme 
bench, in order that a betrothed suitor might 
knew his exact legal rights, and his francée just 
what to expect. — Boston Transcript. 


SENATOR DANIEL of Virginia was at one time 
counsel for a small Southern railroad. At a 
point on the line where it crossed a prominent 
highway they had an old negro watchman, whose 





This woman had married, and her husband, 
after living with her a time, disappeared, not 
being seen or heard of for years. Believing 
that he was dead, she married again. Number 
one in the course of time put in an appearance, 
and being an unprincipled character, threatened 
to make trouble for the woman. In this manner 
he obtained hush money. Matters ran along 
until number two was made aware of the pro- 
ceedings. Being enraged that his money had 
been going to support a prior husband, and 
claiming that he had not known that she was 
previously married, he filed a petition for a di- 
vorce. His action was foreseen by the wife, 
and she, wishing to hold him and hoping to cut 
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off his ground that she had another husband, 
began an action for a decree from number one, 


on the ground of desertion. It was a race for a 
divorce. Both came up about the same time. 
Number two secured his decree. She was 
granted separation from number one, but the 
decree was not signed. Having lost number 
two she had not pressed the matter. 

She was soon thankful for a husband, for she, 
with still another married man, was prosecuted 
upon the charge of an offence which might open 
the doors of the penitentiary to them both. For- 
tunately, at the eleventh hour, she discovered 
that she still had a husband left, and setting up 
the argument that he alone could prosecute her 
on the charge preferred against her, she was 
discharged. 


Lorp Hatssury, the succession to whose 
shoes is just now a topic of much interest in 
legal circles, is, says Zo-Day, as averse to te- 
bacco in any form as Mr. Swinburne. When 
he was at the Bar, too, he was a great stickler 








Iowa, has just finished a case, which has the 
record of being the longest ever tried in the 
Linn County district court, that came to him 
through a most peculiar and novel incident. 
The man who walks away from a hotel with the 
wrong hat is generally looked upon and thought 
ot with anything but a genial disposition, but 
when about a year ago Horace Innman, the 
noted inventor, fitted Mr. Trewin’s hat to his 
head and sauntered forth, he came back to prove 
a blessing to the worthy lawyer. The hat epi- 
sode was the cause of an introduction and a 
warm acquaintance. The inventor explained that 
any man who had a head the size of his must 
be able to handle his matters, and he accord- 
ingly turned over to Mr. Trewin a case entitled 
the Innman Manufacturing Company vz. the 
American Cereal Company, involving a question 


| of compensation in the sum of about $50,000 


| for machinery sold by the plaintiff to the defend- 


for professional etiquette, and by these two | 


traits hangs a tale. Montagu Williams, who 
was often his junior, was once at Shrewsbury 
with him in that capacity, and, according to cus- 


tom, the counsel engaged in the case dined to- | 


gether. After dinner Williams brought out his 
cigar case, but to his dismay Giffard took per- 
emptory objection to anyone smoking in the 
room, and, as by professional etiquette he was 
master of the situation, his junior had to forego 
his weed. But he got even with his leader. 
The future Chancellor made a point of never 
starting breakfast till his junior came down, but 
if he detested tobacco, Montagu Williams had 
no affection for breakfast, and the next morning 
the latter deferred his appearance till there was 
only time to get to court. When he got down 
he found Giffard in a fury, having punctiliously 
refrained from beginning breakfast. To his 
leader’s reproaches the junior pleaded that he 
couldn’t eat breakfast. ‘“ Why,” retorted Gif- 
fard, ‘you’re the most selfish fellow I ever 
came across.” ‘No, no,” said Williams, ‘ you 
forget the smoking last night.” Giffard at once 
gave in, and that night Williams smoked with- 
out demur. 


SENATOR JAMES A. TREWIN of Cedar Rapids, 


ant. The case was begun on May 26, and 


| the jury was instructed June 30. 


THE following amusing story is told of Timo- 
thy Coffin, who was for a long time judge of the 
New Bedford, Massachusetts, district. When a 


| very young man he was retained in a case of 





sufficient importance to bring out almost every 
resident of the town; so that the little New 
Bedford court-house was packed when court was 
opened that morning. Coffin had been secured 
as counsel by the defendant. 

Although it was his first attempt in open 
court, he had made little or no preparation, 
thinking that he could get through somehow or 
other when the time came. Thus, when the 
counsel for the defendant came into court that 
morning, he was greatly surprised and no less 
agitated to see the big crowd and realize the 
wide public interest in the trial at hand. He 
saw that he had looked upon the case too lightly. 
The prosecution was strong, and he had made 
not even a slight preparation. To lose the 
case meant a loss of a hoped-for reputation. 
Could he afford to commit this blunder by dis- 
playing his ignorance of the case? How could 
he get out of it? These were a few of the ques- 
tions that are known to have flashed through the 
young lawyer’s head, for afterward he himself 
told of the awful perplexity of the hour. Being 
a shrewd inventor, he devised a plan. As soon 
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as the court had been called to order and the 
crier had said his little say, he arose and asked 
for a postponement of the trial, on the ground 
that he had just received a telegram announcing 
the sudden and fatal illness of his mother, who 
resided at Nantucket. 

Scarcely had the words of this appeal proceed- 
ed from the lips of young Coffin when an elderly 
woman quietly arose in the balcony of the court 
room and gave utterance to these words, “ Tim- 
othy, Timothy, how many times have I chastised 
thee for lying!” Timothy recognized the sound 
of that voice only too well. It was that of his 
mother. This being Timothy’s first public case, 
the old lady had secretly come up to New Bed- 
ford to see how well her son would do. Her 
presence of course was totally unknown to him. 
Timothy Coffin in after years made sure that his 
excuses would not be thrown back at him by any 
member of his family. 


NEW LAW BOOKS. 


SELECT PLEAS, STARRS, AND OTHER RECORDS | 


FROM THE ROLLS OF THE EXCHEQUER OF 
THE JEWS. A.D. 1220-1284. Edited for the 
Selden Society by /. WZ. Rigg. London: 
Bernard Quaritch. 1902. (Ixi + 134 + 
167 pp.) 





so-called Laws of Edward, —‘that all Jews, 
wheresoever they may be in the realm, are of 


_ right under the tutelage and protection of the 


King; nor is it lawful for any of them to subject 
himself to any wealthy person without the King’s 
license. Jews and all their effects are the 
King’s property; and if anyone withhold their 


_money from them, let the King recover it as 


tions. 


his own.” 

Still, the condition of the Jews was not alto- 
gether bad. “During the first period of their 
sojourn in England they seem to have enjoyed 
a comparative immunity from vexatious regula- 
They were as yet compelled to wear no 
distinctive badge ; nor was it until 1181 that they 
were disarmed. ... . They practised with some 


_ success as physicians, and plied the craft of the 





| agement of the Crown. 


This latest volume of the Selden Society, | 


forming Volume XV. of its publications, con- 
tains, besides the selections from the rolls, an 
extremely interesting introduction, of some fifty 
pages, treating of the political, legal, economic 
and social condition of the Jews in England 
during the thirteenth century ; such an accurate 
and vivid picture does this introduction give that 
we shall quote from it at some length. 

“ The origins of the English Jewry,” says Mr. 
Rigg, “are wrapt in obscurity, and possibly date 


goldsmith. Probably other crafts were open to 
them. .... On the other hand, the sphere of 
their trading operations was seriously restricted 
by the gilds merchant. They had not the full 
jus commercii ; they could not go into the market 
and compete freely as vendors and purchasers. 
The readiest and most lucrative way in which 
they could employ their capital was, therefore, 
to lend it, and their operations received from a 
very early period the countenance and encour- 
The privileges which 
they enjoyed were derived from a_ charter 
granted by Henry I. to a particular magnate, 
his family and dependents, which was confirmed 
to his posterity by Henry II. and RichardI. .. . 
and it was expressly extended to the entire com- 
munity by John (10 April, 1201). 

“ By virtue of this patent the Jews were free 
to travel and settle where they would, and to 


| receive and purchase whatever might be brought 


from a period considerably anterior to the Nor- | 


man Conquest. That event, however, certainly 
caused a large influx of Jews from the Continent, 
who established themselves in force in London 
and Oxford during the reign of the Red King ;” 
and in the early thirteenth century “there were 
probably few important towns in England where 
there was not a considerable and more or less 
wealthy Jewish community.’’ By that time the 
Jews were “in the same category as treasure 
trove, a perquisite of the Crown.” “ Be it known,” 
runs an early statute of Jewry’ — part of the 


to them, except things pertaining to the Church, 
and blood-stained cloth, throughout the length 
and breadth of England and Normandy; were 
authorized to sell their ‘zvadia,’ or securities, 
after a year and a day’s possession; were ex- 
empted from tolls and customs, including the 
wine duty, and from all jurisdiction except that 
of the King himself, or his castellans ; were en- 
titled to be tried by their peers, to be sworn on 
the Pentateuch, and to certain other privileges. 
The charter prescribed that in all cases between 
Christian and Jew, the plaintiff should produce 
two witnesses, a Christian and a Jew. This 
was fair enough, for it was doubtless as hard for 
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a Jew to obtain Christian evidence against a 
Christian as fora Christian to obtain Jewish 


evidence against a Jew. But the charter pro- 
ceeded to discriminate: If‘a Jew were impleaded 
by a Christian who failed to produce testimony, 
he might purge himself by his bare oath on the 
Pentateuch, whereas in a similar case a Chris- 
tian, as the law then stood, might be required to 
wage his law twelve-handed — ¢. ¢., with eleven 
compurgators. Thus immensely more weight 
was attached to the oath of a Jew than to the 
oath of a Christian. Nor was this all. The 
charter gave to a writ in the hands of a Jew an 
evidential value which it did not accord to a writ 
in the hands of a Christian. The effect was to 
place the Jew at a great advantage over the 
Christian, both for attack and defence. The 


intention was to use the Jewry as a reservoir | 


equally open to receive and close, to retain the 
surplus wealth of the surrounding population, so 
that the Crown might never lack a fund on 
which to draw in the hour of need. In an ac- 
tion on a loan a Jew had but to prove the 
advance, and the onus lay upon the debtor to 
dispute the interest. As to the rate of interest 
the charter is silent, but from an incidental 


statement in the Dialogus de Scaccario we gather | 


that in the reign of Henry II. the ordinary rate 
was 2a. a week, or 434 fer cent per annum, which 
in the thirteenth century was recognized as the 
legal maximum, compound interest being strictly 
forbidden.” 

However, “it was not until 1275 that [a 
Jew] was legally capable of holding so much 
as a ten years’ agricultural lease, and the license 
then granted was subject to the express reser- 
vation that he received no homage or fealty 
from Christians. It was only land tenable 
by rent in money or kind that he was entitled 
to hold at common law, and the ‘ mortua vadia,’ 
which are rarely and barely mentioned in the 
rolls, were probably rent charges. 

“Though not technically a ‘liberty,’ the 
Jewry enjoyed a qualified autonomy in matters 
juridical. Within its borders the King’s writ 
did not ordinarily run except in pleas of the 
Crown or between Christians and Jews. Cases 
in which Jews alone were concerned were as a 
rule left to the cognisance of their own tribunals. 
These privileges are recognised in a separate 
charter granted by John to the English Jewrycon- 





| fourth roll, containing a record of every chiro- 





currently with the charter already mentioned, 
and were probably of no less ancient origin.” 

While the Jews were exempted from ordinary 
taxation, “their liability to contribute to the rev- 
enue individually, as occasion demanded and 
means permitted, was probably as old as their 
connection with the crown; but it was not until 
1168 that they were subjected to collective talli- 
age. Henry II. then demanded from them an 
aid of 5,000 marks, and as they owed their foot- 
ing in the country and the greater part of their 
already vast wealth to the protection and _privi- 
leges which the Crown guaranteed them, the im- 
post was by no means exorbitant.” 

The coronation of Coeur-de-Lion, in 1189, was 
the occasion of an attack on the Jews, resulting 
in a massacre and general sack; this affair led 
to similar attacks in the provinces, culminating 
in a massacre at York, where the mob “ broke 
into the cathedral and burned the bonds, which, 
according to the custom of the time, their vic- 
tims had placed for security in the chapter- 
house.” The destruction of the Jews was, in 
the eyes of the government, less serious than the 
loss of their bonds, of which the Crown pos- 
sessed no duplicates. 

For the purpose of securing the bonds of the 
Jews against destruction, ‘there were established 
in London and other principal towns of Jewry 
Archae, or, as we should now say, registries of 
bonds. Each Archa was administered by four 
chirographers, two of whom were Christians and 
two Jews, assisted by two copyists (scriptores) 
and clerks of the escheats. The chirographers 
were chosen by juries summoned by the sheriffs, 
and on election were sworn and required to find 
sureties for their trustworthiness. In_ their 
presence, in future, all contracts of loan between 
Christians and Jews were to be reduced into 
legal shape, and they were to retain an exact 
copy of each such contract under triple lock and 
seal. In practice, bond and memorial were 
written on the same skin, which, being folded on 
the blank space, was cut in an irregular line, so 
that the two parts corresponded as tallies. The 
original chirograph was sealed by the debtor 
and delivered to the creditor. 

“ Three rolls of receipt were also kept, one by 
the Christian, another by the Jewish chirogra- 
phers, and a third by one of the clerks. A 
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graph and of all dealings therewith, was to be 
kept by the clerks of the escheats. The pres- 
ence of a majority of the officials was to be es- 
sential to the validity of any transaction in any 
way affecting the rights of the parties, and the 
keys and seals were to be so distributed as that the 
muniment chest should be always in joint control. 
How far these minute and stringent regulations 
were actually observed it is impossible to say. 

“The Jew’s acquittances or assignments of 
loans were made out in the form to which he 
was accustomed in his dealings with his own 
people, and were termed s¢arra, from the He- 
brew shetar (memorial or receipt). They were 
written sometimes in Hebrew with a Latin tran- 
script, sometimes in Latin alone, occasionally in 
Latin in Hebrew characters, and occasionally in 
Norman French. ‘They were signed by the cred- 
itor in Hebrew, and further authenticated by 
his seal, <A starr of acquittance entitled the 
debtor to cancellation and delivery of the dupli- 
cate or ‘foot’ (fes) of the chirograph, but was 
not valid unless enrolled in the Exchequer. It 
is probable that this was not the original rule, 
but it was already established in the middle of 
the thirteenth century ; and hence transcript ox 
these documents appear with frequency upon 
the Plea Rolls. It only remains to add that 
the debtor was answerable to the Crown upon 
an unregistered chirograph or a chirograph priv- 
ily acquitted, and that, though executed with all 
due formalities, both chirograph and starr re- 
mained impeachable for fraud, which, however, 
was hardly possible without collusion or culpable 
negligence on the part of the officials. 

“By this admirably contrived system the 
creditor was placed entirely at the mercy of the 
Crown. Henceforth, whenever the Barons were 
more than ordinarily hard-fisted, the King had 
but to order a general scrutiny of the Archae, 
and having thus ascertained the financial posi- 
tion of his chattels, could proceed to talliage 
them with scientific precision, and, if they proved 
refractory, attach their bonds and persons until 
his demands were satisfied. During the scrutiny 
the register was closed under triple lock and seal, 





and all business was suspended. The organiza- 


| tion within the Court of Exchequer of a separate 





| 


tribunal for the trial of Jewish causes was the 
natural sequel to the establishment of the Archae. 
The connection, indeed, of the Jews with the 
Court of the Exchequer was probably as old as 
the Court itself; for as chattels of the King, 
holding all that they possessed at his bare good 
will and pleasure, they were in a permanent con- 
dition of indebtedness to the Crown, and were 
therefore in all civil cases properly impleaded in 
the forum of account; but of the specific Scac- 
carium Judeorum or Judaismi, Exchequer of the 
Jews or Jewry, as it came to be called, records 
there are none before 1218, nor any trace of its 
existence until the last year of Richard I. We 
then (1198) encounter for ‘Custodes /udeorum,’ 
‘Wardens of the Jews,’ who are associated with 
the Barons of the Exchequer, and are in fact 
Barons in all but the name.” 

The question of jurisdiction Was a frequent 
bone of contention between the Justices in Eyre 
aud the Justices of the Jews, the latter claiming 
exclusive jurisdiction and the former refusing 
to recognise this claim. However, “ the Justices 
of the Jews were at all times subordinate to the 
Treasurer and Barons of the Exchequer, who 
corrected their ‘excesses’, and with whom in 
cases of exceptional difficulty they were accus- 
tomed to confer. ... In short, the Exchequer of 
the Jews, though it had its own seal and sepa- 
rate staff of officers, was not so much a separate 
Court as a branch of the Great Exchequer, in- 
vested with a jurisdiction never very precisely 
defined, and which never became, though it 
gradually tended to become, exclusive of that 
of the King’s Court.” It is significant, however, 
that the court fees for Jews were higher than 
those charged to Christians. 

Want of space forbids quoting at greater 
length from Mr.Riggs’ interesting study ; but the 
above extracts indicate vividly the position of the 
Jews under the Plantagenets, and — what is of es- 


' pecial interest to the student of the law — show 


_ 


some, at least, of the effects of these conditions 
on the legal system of England. 
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